
































































































































































































































































































































































































































































































































































































 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  
   

   

  

     
      

   
   

   

    

 

 

  

  

     

    
  

  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

   

  
   

    
    

  
  

     
   

    
   

   
  

        

        

           

           

          

           

          

          

      

   

    
   

   

  





 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

         

         

           

   

         

           

          

         

          

           

           

         

        

          

           

        

          

        

         

 
        

          
         

         
         

           
         
         

          
        

          

         

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

          

         

        

          

        

         

          

          

          

       

        

       

          

           

          

         

         

 
        

        
           

           
             

          
        

      
          

        
        

         
       

             
          

         

    
   

   

  





 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

         

        

           

        

          

           

       

         

          

               
         

        

          

        

           

          

         

           

          

         

             

         

          

 
          

             
  

      
 

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

           

     

          

           

         

         

          

          

          

           

         

         

           

       

        

          

           

        

           

        

         

            

          

        

        

      
   

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

            

         

          

          

          

          

         

          

           

      

         

           

         

         

        

        

          

           

        

           

         

       

           

         

         

         

         

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

          

           

       

        

         

         

          

         

          

         

          

           

          

            

          

          

         

         

           

         

          

         

        

         

         

          

         

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

          

          

        

         

           

          

           

            

         

         

        

       

        

         

        

 

          

      

          

         

        

           

          

       

          

          

         

    
   

   

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

           

          

           

           

         

          

      

         

        

        

         

         

            

         

         

          

         

          

          

         

        

       

        

          

        

         

      

   

    
   

   

  













 

  

 

 

    

   

   





  
 

    

 
 
 
 
 
 
  
 

  
    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

          

   
  

   
   

 
 

 
 

  
 

 

 

 

 
 

 
 
 
 

 
  

  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   
  

   
  

   
   

     
      

   
  

      
    

  

   
   

   
     

   

  
   
   
  
 

  
 

    
    

   

 
  
  

    
 

 
  

 
 

   

  

            

  
             
 
 

      
                

  
 

                
    
  

  

 

 

 







             
        

             

 

    

 

  

     
     

       





              
   

               
               
              

     

              
               

   

                 
              

               
                

                 
                 

   

             
              

              
               
               

 

               
                

             

               
               

             
      

               
          

           

              
              

               

              
              

               



 

              
              
             

                
              

           

              
               

              
            

              
              

                
    

            
              

   

               
               

              
             

             
             
               

            
      

               
              

                 
            

             
                
                 

              
                 

                 
            

             
                 

  

   
   

     
   



 

              
                  
                

              
               

            
                 

                 
                 

               
   

     

                  
 

             
                 

       

                

          

              
 

         

             
 

 
  
  

  
  

    

   
   
  

    



   

     
   

    
   

    
     

   
   

   

    
   

    
  

   
   

    
   

    
   

    
   

  

    
   

    
   

    
  

  
    

  

  
   

     
   

   
   

   
    

   

























                
              

 

               
                  

               
               

                
                 

       

               
            

   

             
             
  

                
                

    

                  
                  

                 
    

 
   
  

 
   

   
    

   



   

    
   

    
  

   
   

   
   
  

   

    
  

  
   

  

  
   

     
   

   
   

   
   

   

      
   

    
   

 

     
   

    
  

      
   

   
   

   



       
   

   
   

         
   

   
   

   
   

   
   

 
    

  
  

   

   
   

  



 

 

     

  

             
             

              
    

 

   

              
               

              
           

            
            
             

  

         

      

              

            
              

            
        

   



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); McDaniel, Margaret
Cc: Schoder, Michael
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 
First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,



Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
 
 

From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

(b) (6)

(b) (5)



 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
 

 
As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.

(b) (5)

(b) (5)



 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Andy Behrend
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
Date: Friday, September 14, 2012 2:35:19 PM

Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
 
I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t
give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period
between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)



and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
that effect.
 
Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 

(b) (6)

(b) (6)



First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend



Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
 
 

From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:

Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
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As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
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Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Hopewell, Dennis
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
Date: Monday, November 19, 2012 9:35:11 PM

Andy,
 
I have not forgotten the Potter Hill matter and actually had some time to work on it a little last week
and today.  It isn’t as hard as I thought it might be.  The U.S. has to convey at least an exclusive use
easement as well as any additional interest it has in the property.  I’m going  to provide BLM a draft
opinion to review.  If it is alright with BLM I will solicit your input on a draft or at least give you a call
before we issue a final opinion.  Thanks for the background info you provided and thanks for your
patience.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 10:35 AM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
 
I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t



give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period
between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)
and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
that effect.
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Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 
First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they

(b) (6)



have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
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From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
 

 
As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
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If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Andy Behrend
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
Date: Tuesday, November 20, 2012 11:50:26 AM

Dennis:
 
Thank you for the update.  Rob Hahn, our Land Services Manager, has been keeping in touch with
Margaret and Michael recently, so I knew that your efforts were ongoing.  I would be happy to
provide you with our thoughts on any draft opinion.  I will generally be in the office the balance of
this week (which means today and tomorrow, I guess), next week and for the foreseeable future.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Monday, November 19, 2012 5:35 PM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Andy,
 
I have not forgotten the Potter Hill matter and actually had some time to work on it a little last week
and today.  It isn’t as hard as I thought it might be.  The U.S. has to convey at least an exclusive use
easement as well as any additional interest it has in the property.  I’m going  to provide BLM a draft
opinion to review.  If it is alright with BLM I will solicit your input on a draft or at least give you a call
before we issue a final opinion.  Thanks for the background info you provided and thanks for your
patience.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 10:35 AM
To: Hopewell, Dennis

(b) (6)



Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
 
I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t
give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period
between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)
and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,



Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
that effect.
 
Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 
First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
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unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
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From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
 
 

From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
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As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
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From: Andy Behrend
To: Hopewell, Dennis (Dennis.Hopewell@sol.doi.gov)
Cc: Margaret McDaniel (mmcdanie@blm.gov); Michael H. Schoder (mschoder@blm.gov); Robert Hahn; Karen

Morrissey
Subject: FW: Potter Hill
Date: Thursday, December 6, 2012 6:10:41 PM

Good afternoon, Dennis:
 
I hope things have been going well for you since our last communications.  I thought I would touch
bases with you to see how the draft opinion on the Potter Hill title/conveyance issues is coming
along.  I stand ready to give you my thoughts, if you would like ARRC’s input.
 
I understand your retirement is looming and I can only imagine how all-consuming getting ready for
that must be.  Hopefully, you will still be able to enjoy the holidays. 
 
Thank you for all your efforts on the Potter Hill matter and other railroad-related issues.  We very
much appreciate your efforts, and those of BLM, not only this year, but through the years.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Tuesday, November 20, 2012 7:50 AM
To: 'Hopewell, Dennis'
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis:
 
Thank you for the update.  Rob Hahn, our Land Services Manager, has been keeping in touch with
Margaret and Michael recently, so I knew that your efforts were ongoing.  I would be happy to
provide you with our thoughts on any draft opinion.  I will generally be in the office the balance of
this week (which means today and tomorrow, I guess), next week and for the foreseeable future.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
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Cell 
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Monday, November 19, 2012 5:35 PM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Andy,
 
I have not forgotten the Potter Hill matter and actually had some time to work on it a little last week
and today.  It isn’t as hard as I thought it might be.  The U.S. has to convey at least an exclusive use
easement as well as any additional interest it has in the property.  I’m going  to provide BLM a draft
opinion to review.  If it is alright with BLM I will solicit your input on a draft or at least give you a call
before we issue a final opinion.  Thanks for the background info you provided and thanks for your
patience.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 10:35 AM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
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I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t
give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period
between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)
and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
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that effect.
 
Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 
First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
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important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
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From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
 

 
As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
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When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Hopewell, Dennis
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael; Robert Hahn; Karen Morrissey
Subject: RE: Potter Hill
Date: Friday, December 7, 2012 2:00:00 PM

Good morning Andy,
 
I was finally able to complete the little bit of additional research I wanted to do for the Potter Hill
legal opinion.  Now I have to find an hour or two to finish the draft for Margaret McDaniel to review. 
I don’t know Margaret’s schedule but it will not take Margaret long to review the draft.  Then I will
be able to get your thoughts on the draft as well.  Thanks for your patience in this matter.  For some
reason, it seems like all my clients want to have one last meeting or one final written product.  I will,
however, definitely issue the Potter Hill memorandum before I retire.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Thursday, December 06, 2012 2:10 PM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael; Robert Hahn; Karen Morrissey
Subject: FW: Potter Hill
 
Good afternoon, Dennis:
 
I hope things have been going well for you since our last communications.  I thought I would touch
bases with you to see how the draft opinion on the Potter Hill title/conveyance issues is coming
along.  I stand ready to give you my thoughts, if you would like ARRC’s input.
 
I understand your retirement is looming and I can only imagine how all-consuming getting ready for
that must be.  Hopefully, you will still be able to enjoy the holidays. 
 
Thank you for all your efforts on the Potter Hill matter and other railroad-related issues.  We very
much appreciate your efforts, and those of BLM, not only this year, but through the years.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental



behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Tuesday, November 20, 2012 7:50 AM
To: 'Hopewell, Dennis'
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis:
 
Thank you for the update.  Rob Hahn, our Land Services Manager, has been keeping in touch with
Margaret and Michael recently, so I knew that your efforts were ongoing.  I would be happy to
provide you with our thoughts on any draft opinion.  I will generally be in the office the balance of
this week (which means today and tomorrow, I guess), next week and for the foreseeable future.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Monday, November 19, 2012 5:35 PM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Andy,
 
I have not forgotten the Potter Hill matter and actually had some time to work on it a little last week
and today.  It isn’t as hard as I thought it might be.  The U.S. has to convey at least an exclusive use
easement as well as any additional interest it has in the property.  I’m going  to provide BLM a draft
opinion to review.  If it is alright with BLM I will solicit your input on a draft or at least give you a call
before we issue a final opinion.  Thanks for the background info you provided and thanks for your
patience.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
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From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 10:35 AM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
 
I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t
give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period



between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)
and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
that effect.
 
Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.

(b) (6)
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First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 



Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
 
 

From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,
 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:

(b) (6)
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As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   

(b) (5)



 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Andy Behrend
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael; Robert Hahn; Karen Morrissey
Subject: RE: Potter Hill
Date: Friday, December 7, 2012 2:47:09 PM

Dennis:
 
Thanks very much for your reply.  I will look forward to seeing the draft memorandum.  ARRC
appreciates your efforts on the Potter Hill matter.
 
The desire of your clients to tap your expertise one last time must mean they value your opinion and
will miss it.
 
Regards,
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, December 07, 2012 10:00 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael; Robert Hahn; Karen Morrissey
Subject: RE: Potter Hill
 
Good morning Andy,
 
I was finally able to complete the little bit of additional research I wanted to do for the Potter Hill
legal opinion.  Now I have to find an hour or two to finish the draft for Margaret McDaniel to review. 
I don’t know Margaret’s schedule but it will not take Margaret long to review the draft.  Then I will
be able to get your thoughts on the draft as well.  Thanks for your patience in this matter.  For some
reason, it seems like all my clients want to have one last meeting or one final written product.  I will,
however, definitely issue the Potter Hill memorandum before I retire.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Thursday, December 06, 2012 2:10 PM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael; Robert Hahn; Karen Morrissey
Subject: FW: Potter Hill
 
Good afternoon, Dennis:
 



I hope things have been going well for you since our last communications.  I thought I would touch
bases with you to see how the draft opinion on the Potter Hill title/conveyance issues is coming
along.  I stand ready to give you my thoughts, if you would like ARRC’s input.
 
I understand your retirement is looming and I can only imagine how all-consuming getting ready for
that must be.  Hopefully, you will still be able to enjoy the holidays. 
 
Thank you for all your efforts on the Potter Hill matter and other railroad-related issues.  We very
much appreciate your efforts, and those of BLM, not only this year, but through the years.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Tuesday, November 20, 2012 7:50 AM
To: 'Hopewell, Dennis'
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis:
 
Thank you for the update.  Rob Hahn, our Land Services Manager, has been keeping in touch with
Margaret and Michael recently, so I knew that your efforts were ongoing.  I would be happy to
provide you with our thoughts on any draft opinion.  I will generally be in the office the balance of
this week (which means today and tomorrow, I guess), next week and for the foreseeable future.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Monday, November 19, 2012 5:35 PM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
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Andy,
 
I have not forgotten the Potter Hill matter and actually had some time to work on it a little last week
and today.  It isn’t as hard as I thought it might be.  The U.S. has to convey at least an exclusive use
easement as well as any additional interest it has in the property.  I’m going  to provide BLM a draft
opinion to review.  If it is alright with BLM I will solicit your input on a draft or at least give you a call
before we issue a final opinion.  Thanks for the background info you provided and thanks for your
patience.
 
Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 10:35 AM
To: Hopewell, Dennis
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Dennis. 
 
I originally got your email from the Alaska attorney directory, which explains what happened. 
Margaret was kind enough to supply your true address, which is now safely residing in my contacts
file.  Thank you for your efforts on this.  I am very interested in seeing the results of your review and
analysis.  Some of the properties in question, especially the one involving the Jarvi deed and the
Slaibys, could be the basis for a pretty entertaining exam question in a Property Law class.
 
Andy
 

From: Hopewell, Dennis [mailto:Dennis.Hopewell@sol.doi.gov] 
Sent: Friday, September 14, 2012 10:22 AM
To: Andy Behrend
Cc: McDaniel, Margaret; Schoder, Michael
Subject: RE: Potter Hill
 
Hello Andy,
 
I received the email and attachments on Potter Hill you sent earlier today.  Email programs just don’t
give us any leeway on using periods.  I get an occasional comment like yours because the local
Attorney Directory also fails to show the required period between my first and last names.  In any
case, your email is very timely because Potter Hill is on my short list of priorities and I should get to it
next week and may be able to start on it today.
 



Dennis J. Hopewell
Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: Andy Behrend [mailto:BehrendA@akrr.com] 
Sent: Friday, September 14, 2012 9:57 AM
To: Hopewell, Dennis
Subject: FW: Potter Hill
 
Hi, Dennis:
 
As you can see below, I have been having some trouble getting an email message from yesterday
through to you.  I finally figured out I actually was using the wrong address (I omitted the period
between your names).  Sorry about that snafu.  I hope the message below (9/13/12 @ 4:23 p.m.)
and the attachments come through this time.  If so, it would be great if you could verify receipt.
 
Thanks and regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Friday, September 14, 2012 9:42 AM
To: 'dennishopewell@sol.doi.gov'
Subject: FW: Potter Hill
 
Hi, Dennis:
 
The message below that I sent yesterday to you and Margaret McDaniel bounced back to me as
“undeliverable” to your address.  It appears I used the correct email address, so perhaps a firewall
interfered.  I am going to try again and also will follow up with a message without attachments, just
in case that’s the reason for the bounce-back.  I you get this message, please drop me a quick line to
that effect.
 
Thanks,
Andy
 
Andy Behrend
Alaska Railroad Corporation
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Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 

From: Andy Behrend 
Sent: Thursday, September 13, 2012 4:23 PM
To: Dennis J. Hopewell (dennishopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov)
Cc: Michael H. Schoder (mschoder@blm.gov)
Subject: FW: Potter Hill
 
Dennis and Margaret:
 
Good morning.  I hope the Anchorage summer, however short, has treated you both well.
 
Rob Hahn forwarded to me your emails regarding Potter Hill transfer issues.  Those emails are set
out below.  I wanted to write not only to thank you for your efforts on this issue of importance to
ARRC, but also to provide a bit of information on an issue Dennis raises in his email.
 
First, I know I speak for ARRC Real Estate when I say that we appreciate the time and attention both
of you, as well as Michael Schoder, are taking to work through the remaining issues leading to a
transfer of right-of-way lands in the Potter Hill area.  We understand that those lands raise some
unique issues that complicate the analysis.  Although difficult issues can be interesting to work on,
that doesn’t necessarily make them easy to resolve!
 
Second, I wanted to respond to Dennis’s observation that the Hancock deed appears to be the only
one that involves an easement.  (I am familiar with that deed.  As I recall, its easement language says
something like the easement will be “exclusive of all other persons.”  That lends itself to an
interpretation that the deed conveyed an exclusive use easement.)  But there is another deed that
conveys an easement.  That is the warranty deed dated July 2, 1965 from Mr. and Mrs. Jarvi to the
United States.  A copy of that deed can be found in the materials attached to this message.  The
deed lists four parcels and appears to convey fee title to Parcels 1-3.  The conveyance of Parcel 4,
however, is described as granting “A perpetual right of way and easement to construct, reconstruct,
operate and maintain a railroad line and appurtenances, including telephone and telegraph lines . . .
.”  Parcel 4 is described as including all portions of three lots (Lots 4, 13 and 14 of Block 3 of Sunset
Hills West Subdivision) “according to the recorded plat thereof lying southwesterly of the line
designated as “Take Line” on that certain map titled Potter Hill Relocation, Alaska Railroad,
designated as document 64-105, filed October 9, 1964” with the Anchorage Recorder.
 
Besides the fact that the Jarvi warranty deed also includes easement language, that deed also is
important because, as Rob has discussed with Margaret and Michael, the current owners of two of
the three lots with portions included in Parcel 4 of the Jarvi deed (the Slaibys) have asserted they
have the right to occupy and use the land in ARRC’s ROW for any purpose that does not interfere
with railroad operations.  ARRC’s position is that it has at least an exclusive use easement in that
land, which means it can exclude the Slaibys from the ROW.  This issue has recently come to a head
because the Slaibys want to add onto their house (not in the ROW), but only if they have a right to
use land in the ROW for a patio, lawn, gardens, etc.  The Slaiby’s understand that BLM is in the
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process of looking at property interests in this portion of the ROW and are awaiting the outcome of
that inquiry before deciding how to proceed.  We look forward to the results of your analysis of the
status of the lands included in Parcel 4 of the Jarvi deed, and hope it will provide additional
information relevant to our discussions with the Slaibys.
 
During our work on the Slaiby situation, we obtained a title report for their property (Lots 13 and 14,
Block 3, Sunset Hills West Subdivision).  I understand that Rob has provided copies of that report to
Margaret and Michael.  I am attaching a copy of that report and the title documents appended to it
in case it could be of help to Dennis.  Please note that the appended title documents include the
Jarvi deed discussed above.
 
I apologize for the long email, but I guess that is the nature of these issues.  Please let me know if
you have any questions about the above or if we can provide you with additional information.
 
Regards,
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
 
 

From: Robert Hahn 
Sent: Wednesday, September 12, 2012 12:58 PM
To: Andy Behrend; Karen Morrissey
Subject: Fw: Potter Hill
 
 
From: McDaniel, Margaret [mailto:mmcdanie@blm.gov] 
Sent: Wednesday, September 12, 2012 12:45 PM
To: Robert Hahn 
Subject: FW: Potter Hill 
 
 
Rob  --  I just got this from Dennis.  Do you have any thoughts I should pass on to him?  I am looking
into the question he has about whether the federal land records show the property to be reacquired
federal property.  If you have any info on his questions that will be helpful.     Thanks
Margaret
 
 

From: Hopewell, Dennis 
Sent: Wednesday, September 12, 2012 12:26 PM
To: McDaniel, Margaret
Subject: RE: Potter Hill
 
Margaret,

(b) (6)



 
It appears you have several different questions on Potter Hill.  The issues I see are:
 

 
Please let me know if there are more issues and if I have misdescribed the above listed issues.
 
Based on a quick read of the file materials, my preliminary thoughts are:
 

 
As far as timing goes, the Potter Hill situation raises some pretty novel issues for me.  I will need to
thoroughly review ARTA because it is no longer fresh in my mind and I will look through my existing
files to see if I have any pertinent or helpful info.  I will also need answers to the above questions and
may need to meet with you again to be sure I understand the land records.  I will keep working on
these issues as time permits and will try to remember to give you an update in a few weeks to let
you know how it is going.  I’ll make an effort to finish the matter in a month.  No promises however. 
When you make the referral, you can tell Mike I requested the review and will be happy to discuss
the matter or to meet with you and him.
 
If you have any questions, comments or additional issues for me to consider, please let me know. 
You can email or call, whichever you prefer.
 
Dennis J. Hopewell

(b) (5)

(b) (5)



Senior Attorney, Alaska
907.271.4186 fax 907.271.4143
 
This e-mail, including any attachments, is intended for the use of the individuals or entity to which it is addressed.  It may contain
information that is priviliged, confidential, or otherwise protected by applicable law.  If you are not the intended recipient or the
employee or agent responsible for delivery of this e-mail to the intended recipient, you are hereby notified that any dissemination,
distribution, copying or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail in error, please notify the sender
immediately and destroy all copies.
 

From: McDaniel, Margaret 
Sent: Monday, September 10, 2012 5:59 AM
To: Hopewell, Dennis
Subject: Potter Hill
 
Good morning Dennis  -- 
 
I got a call from Robert Hahn at the railroad on Friday regarding the package I sent you on Potter
Hill.  I wonder if you have had a chance to look at it at all and if you have any ideas on it.  (Robert
took Pat Kelly’s place).   
 
Thank you for your help.  We appreciate it.      
 
Have a good day.       Margaret
  



From: Andy Behrend
To: Hopewell, Dennis (Dennis.Hopewell@sol.doi.gov); Margaret McDaniel (mmcdanie@blm.gov); Michael H. Schoder

(mschoder@blm.gov)
Cc: William Hupprich; Karen Morrissey; Robert Hahn
Subject: Potter Hill - Letter from Adjoining Property Owner"s Counsel Regarding Title to ARRC Right-of-Way
Date: Friday, December 7, 2012 4:14:40 PM
Attachments: Letter to Roy Longacre re Slaibys 7-24-2012.pdf.pdf

ARRC 121206 EmailWAttachment (X).pdf.pdf

Dennis, Margaret and Michael:
 
On July 24, 2012, I copied Michael on a letter I sent that day to Roy Longacre, attorney for  property
owners (the Slaibys) on Potter Hill who adjoin the ARRC right-of-way (ROW).  My letter responded to
a letter from Mr. Longacre asserting that ARRC had no right to exclude his clients from the ROW.  I
finally received a response letter from him yesterday.  I notice that Mr. Longacre also copied Michael
on his letter.  But given that Dennis is close to wrapping up his Potter Hill opinion, I wanted to share
the latest letter with you electronically in case Michael’s mailed copy is delayed.
 
Given his letter’s contents, it probably goes without saying that we disagree with essentially
everything Mr. Longacre says about ARRC’s property rights.  But I thought that this most recent
letter might be of interest to you as you work on the Potter Hill issues.  One thing worth noting is
that Mr. Longacre refers to Patent No. 50-2006-0363, previously issued to ARRC for the portion of
the right-of-way containing Lots 1-8, inclusive, U.S. Survey 9015, as an “illegal patent.”  He also
claims that provisions relating to “exclusive use easements” in the Alaska Railroad Transfer Act
(ARTA) only apply to the ROW in Denali National Park.  That contention ignores 45 U.S.C. § 1205(b)
(4)(B), which provides for the transfer of at least an exclusive use easement with respect to portions
of the ROW where the underlying land left federal ownership before it was transferred to ARRC or
where a third-party claim in that land exists.  His analysis also fails to recognize that the exclusive use
easement provisions effectively set a “floor” ensuring ARRC has exclusive rights in its ROW sufficient
to operate a railroad safely and economically.  Congress expressly found that such an exclusive ROW
was necessary to do just that.  See 45 U.S.C. § 1205(b)(4)(A)(ii).
 
My July 24 message to Michael attached the somewhat voluminous enclosures I sent to Mr.
Longacre with my July 24 letter.  Please let me know if you would like me to resend those items
(which include a warranty deed, some emails, a title report on the lots in question, and documents
supporting that title report).
 
Once again, thanks to all of you for working on these issues relating to ARRC’s ROW.
 
Regards,
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell (b) (6)





























From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: FW: 45 U.S.C. Section 1203(b)(1)
Date: Monday, January 27, 2014 1:07:12 PM
Attachments: Railroad Easement Pletcher Documents.pdf

Steve:
 
John Pletcher’s materials do contain the portions of Section 1203(b)(1) that LEXIS erroneously shows
as repealed.  There are also some indications in the Slaibys’ statement of reasons that suggest they
are working from the correct version of Section 1203(b)(1).  On page 11, they argue that the term
“exclusive use easement” ties back to Section 1203 and an easement for the Railroad in Denali Park. 
The portion of Section 1203(b)(1) that contains the reference to Denali Park falls within LEXIS’s
omitted language.  Also, on page 13, the Slaibys refer to “45 U.S.C. § 1203(a)(1)(A) and (B)”.  Not
only is there no such subsection of Section 1203, the context clearly indicates that they are
discussing Section 1203(b)(1)(A) and (B).  So it appears that Mr. Longacre was referring to the full
and correct version of Section 1203(b)(1). ‘’
 
Notwithstanding these materials, it might be worth checking with Roy Longacre to make sure he is
working off the correct version of Section 1203(b)(a).  It will not benefit any of the parties if we are
not all working off the correct, operative version of ARTA.    
 
In case you are interested, I have attached the packet of materials Mr. Pletcher supplied to ARRC in
support of his positions regarding the ARRC ROW.  His take on how Section 1203 functions, including
his views on ARTA exclusive use easements is found at pages 26-29 of the pdf file.
 
Thanks,
Andy
 

From: Andy Behrend 
Sent: Monday, January 27, 2014 8:23 AM
To: 'Scordino, Steven'
Subject: RE: 45 U.S.C. Section 1203(b)(1)
 
Steve:
 
Well, since Longacre appears to be relying on Mr. Pletcher’s materials for much of his analysis, let
me take a look at the stack of material Pletcher sent us to back up his assertions about ARTA and the
1914 Act.  I know that he has shared those materials with the Slaibys in the past year or so.  I’ll let
you know what I find.
 
Andy
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 8:14 AM
To: Andy Behrend
Subject: Re: 45 U.S.C. Section 1203(b)(1)
 



I was aware of why the change was made and I have an accurate copy of Section 1203.  Do
you think we should check with Longacre on whether he was relying upon the Lexis version?

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Fri, Jan 24, 2014 at 11:41 AM, Andy Behrend <BehrendA@akrr.com> wrote:
Hi, Steve:
 
Thanks for the discussion yesterday.  You mentioned the erroneous repeal notice on 45
U.S.C. § 1203(b)(1) that shows up on Lexis.  I checked and Westlaw shows the correct
repeal annotation, which is that only the last sentence of Section 1203(b)(1) is repealed. 
The reason that last sentence was repealed was that it provided for what would happen to
certain property interests if and when any land reverted to the federal government under 45
U.S.C. § 1209 due to abandonment of the use of that land for railroad purposes.  But
Section 1209 was repealed in 2003, making the last sentence of Section 1203(b)(1)
unnecessary and superfluous.
 
Let me know if you want a copy of the Westlaw USCA entry for Section 1203 and I’ll print
one and send it.
 
Thanks,
Andy  
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
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From: Scordino, Steven
To: Andy Behrend
Subject: Re: FW: 45 U.S.C. Section 1203(b)(1)
Date: Monday, January 27, 2014 1:23:13 PM

I'll give him a call today.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Mon, Jan 27, 2014 at 9:07 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Steve:

 

John Pletcher’s materials do contain the portions of Section 1203(b)(1) that LEXIS erroneously
shows as repealed.  There are also some indications in the Slaibys’ statement of reasons that
suggest they are working from the correct version of Section 1203(b)(1).  On page 11, they argue
that the term “exclusive use easement” ties back to Section 1203 and an easement for the
Railroad in Denali Park.  The portion of Section 1203(b)(1) that contains the reference to Denali
Park falls within LEXIS’s omitted language.  Also, on page 13, the Slaibys refer to “45 U.S.C. §
1203(a)(1)(A) and (B)”.  Not only is there no such subsection of Section 1203, the context clearly
indicates that they are discussing Section 1203(b)(1)(A) and (B).  So it appears that Mr. Longacre
was referring to the full and correct version of Section 1203(b)(1). ‘’

 

Notwithstanding these materials, it might be worth checking with Roy Longacre to make sure he is
working off the correct version of Section 1203(b)(a).  It will not benefit any of the parties if we are
not all working off the correct, operative version of ARTA.    

 

In case you are interested, I have attached the packet of materials Mr. Pletcher supplied to ARRC
in support of his positions regarding the ARRC ROW.  His take on how Section 1203 functions,



including his views on ARTA exclusive use easements is found at pages 26-29 of the pdf file.

 

Thanks,

Andy

 

From: Andy Behrend 
Sent: Monday, January 27, 2014 8:23 AM
To: 'Scordino, Steven'
Subject: RE: 45 U.S.C. Section 1203(b)(1)

 

Steve:

 

Well, since Longacre appears to be relying on Mr. Pletcher’s materials for much of his analysis, let
me take a look at the stack of material Pletcher sent us to back up his assertions about ARTA and
the 1914 Act.  I know that he has shared those materials with the Slaibys in the past year or so.  I’ll
let you know what I find.

 

Andy

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 8:14 AM
To: Andy Behrend
Subject: Re: 45 U.S.C. Section 1203(b)(1)

 

I was aware of why the change was made and I have an accurate copy of Section 1203.  Do
you think we should check with Longacre on whether he was relying upon the Lexis
version?

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 



This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Fri, Jan 24, 2014 at 11:41 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Hi, Steve:

 

Thanks for the discussion yesterday.  You mentioned the erroneous repeal notice on 45
U.S.C. § 1203(b)(1) that shows up on Lexis.  I checked and Westlaw shows the correct
repeal annotation, which is that only the last sentence of Section 1203(b)(1) is repealed. 
The reason that last sentence was repealed was that it provided for what would happen to
certain property interests if and when any land reverted to the federal government under
45 U.S.C. § 1209 due to abandonment of the use of that land for railroad purposes.  But
Section 1209 was repealed in 2003, making the last sentence of Section 1203(b)(1)
unnecessary and superfluous.

 

Let me know if you want a copy of the Westlaw USCA entry for Section 1203 and I’ll print
one and send it.

 

Thanks,

Andy  

 

Andy Behrend

Alaska Railroad Corporation

Senior Attorney, Real Estate & Environmental

behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443

Cell 
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From: Scordino, Steven
To: Andy Behrend
Subject: Re: FW: 45 U.S.C. Section 1203(b)(1)
Date: Monday, January 27, 2014 2:23:56 PM

Roy said he didn't use Lexis. 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Mon, Jan 27, 2014 at 9:23 AM, Scordino, Steven <steven.scordino@sol.doi.gov> wrote:
I'll give him a call today.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Mon, Jan 27, 2014 at 9:07 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Steve:

 

John Pletcher’s materials do contain the portions of Section 1203(b)(1) that LEXIS erroneously



shows as repealed.  There are also some indications in the Slaibys’ statement of reasons that
suggest they are working from the correct version of Section 1203(b)(1).  On page 11, they
argue that the term “exclusive use easement” ties back to Section 1203 and an easement for the
Railroad in Denali Park.  The portion of Section 1203(b)(1) that contains the reference to Denali
Park falls within LEXIS’s omitted language.  Also, on page 13, the Slaibys refer to “45 U.S.C. §
1203(a)(1)(A) and (B)”.  Not only is there no such subsection of Section 1203, the context clearly
indicates that they are discussing Section 1203(b)(1)(A) and (B).  So it appears that Mr. Longacre
was referring to the full and correct version of Section 1203(b)(1). ‘’

 

Notwithstanding these materials, it might be worth checking with Roy Longacre to make sure he
is working off the correct version of Section 1203(b)(a).  It will not benefit any of the parties if
we are not all working off the correct, operative version of ARTA.    

 

In case you are interested, I have attached the packet of materials Mr. Pletcher supplied to
ARRC in support of his positions regarding the ARRC ROW.  His take on how Section 1203
functions, including his views on ARTA exclusive use easements is found at pages 26-29 of the
pdf file.

 

Thanks,

Andy

 

From: Andy Behrend 
Sent: Monday, January 27, 2014 8:23 AM
To: 'Scordino, Steven'
Subject: RE: 45 U.S.C. Section 1203(b)(1)

 

Steve:

 

Well, since Longacre appears to be relying on Mr. Pletcher’s materials for much of his analysis,
let me take a look at the stack of material Pletcher sent us to back up his assertions about ARTA
and the 1914 Act.  I know that he has shared those materials with the Slaibys in the past year or
so.  I’ll let you know what I find.

 

Andy



 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 8:14 AM
To: Andy Behrend
Subject: Re: 45 U.S.C. Section 1203(b)(1)

 

I was aware of why the change was made and I have an accurate copy of Section 1203.
 Do you think we should check with Longacre on whether he was relying upon the Lexis
version?

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient,
you are hereby notified that any dissemination, distribution, copying, or
use of this e-mail or its contents is strictly prohibited.  If you received
this e-mail in error, please notify the sender immediately and destroy all
copies.

 

On Fri, Jan 24, 2014 at 11:41 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Hi, Steve:

 

Thanks for the discussion yesterday.  You mentioned the erroneous repeal notice on 45
U.S.C. § 1203(b)(1) that shows up on Lexis.  I checked and Westlaw shows the correct
repeal annotation, which is that only the last sentence of Section 1203(b)(1) is
repealed.  The reason that last sentence was repealed was that it provided for what
would happen to certain property interests if and when any land reverted to the federal
government under 45 U.S.C. § 1209 due to abandonment of the use of that land for
railroad purposes.  But Section 1209 was repealed in 2003, making the last sentence of
Section 1203(b)(1) unnecessary and superfluous.

 

Let me know if you want a copy of the Westlaw USCA entry for Section 1203 and I’ll
print one and send it.



 

Thanks,

Andy  

 

Andy Behrend

Alaska Railroad Corporation

Senior Attorney, Real Estate & Environmental

behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443

Cell 
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From: Andy Behrend
To: "Scordino, Steven"
Subject: RE: FW: 45 U.S.C. Section 1203(b)(1)
Date: Monday, January 27, 2014 3:11:22 PM

Thanks for checking, Steve.
 
FYI, I will be filing ARRC’s motion to extend today.  The new due date will be March 14.  As we have
previously discussed, ARRC obviously does not oppose any motion by BLM for a similar extension.
 
Andy
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 10:24 AM
To: Andy Behrend
Subject: Re: FW: 45 U.S.C. Section 1203(b)(1)
 
Roy said he didn't use Lexis. 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Jan 27, 2014 at 9:23 AM, Scordino, Steven <steven.scordino@sol.doi.gov> wrote:
I'll give him a call today.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of



this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Jan 27, 2014 at 9:07 AM, Andy Behrend <BehrendA@akrr.com> wrote:
Steve:
 
John Pletcher’s materials do contain the portions of Section 1203(b)(1) that LEXIS erroneously shows
as repealed.  There are also some indications in the Slaibys’ statement of reasons that suggest they
are working from the correct version of Section 1203(b)(1).  On page 11, they argue that the term
“exclusive use easement” ties back to Section 1203 and an easement for the Railroad in Denali Park. 
The portion of Section 1203(b)(1) that contains the reference to Denali Park falls within LEXIS’s
omitted language.  Also, on page 13, the Slaibys refer to “45 U.S.C. § 1203(a)(1)(A) and (B)”.  Not
only is there no such subsection of Section 1203, the context clearly indicates that they are
discussing Section 1203(b)(1)(A) and (B).  So it appears that Mr. Longacre was referring to the full
and correct version of Section 1203(b)(1). ‘’
 
Notwithstanding these materials, it might be worth checking with Roy Longacre to make sure he is
working off the correct version of Section 1203(b)(a).  It will not benefit any of the parties if we are
not all working off the correct, operative version of ARTA.    
 
In case you are interested, I have attached the packet of materials Mr. Pletcher supplied to ARRC in
support of his positions regarding the ARRC ROW.  His take on how Section 1203 functions, including
his views on ARTA exclusive use easements is found at pages 26-29 of the pdf file.
 
Thanks,
Andy
 

From: Andy Behrend 
Sent: Monday, January 27, 2014 8:23 AM
To: 'Scordino, Steven'
Subject: RE: 45 U.S.C. Section 1203(b)(1)
 
Steve:
 
Well, since Longacre appears to be relying on Mr. Pletcher’s materials for much of his analysis, let
me take a look at the stack of material Pletcher sent us to back up his assertions about ARTA and the
1914 Act.  I know that he has shared those materials with the Slaibys in the past year or so.  I’ll let
you know what I find.
 
Andy
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 8:14 AM
To: Andy Behrend
Subject: Re: 45 U.S.C. Section 1203(b)(1)
 



I was aware of why the change was made and I have an accurate copy of Section 1203.  Do
you think we should check with Longacre on whether he was relying upon the Lexis version?

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Fri, Jan 24, 2014 at 11:41 AM, Andy Behrend <BehrendA@akrr.com> wrote:
Hi, Steve:
 
Thanks for the discussion yesterday.  You mentioned the erroneous repeal notice on 45
U.S.C. § 1203(b)(1) that shows up on Lexis.  I checked and Westlaw shows the correct
repeal annotation, which is that only the last sentence of Section 1203(b)(1) is repealed. 
The reason that last sentence was repealed was that it provided for what would happen to
certain property interests if and when any land reverted to the federal government under 45
U.S.C. § 1209 due to abandonment of the use of that land for railroad purposes.  But
Section 1209 was repealed in 2003, making the last sentence of Section 1203(b)(1)
unnecessary and superfluous.
 
Let me know if you want a copy of the Westlaw USCA entry for Section 1203 and I’ll print
one and send it.
 
Thanks,
Andy  
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
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From: Scordino, Steven
To: Andy Behrend
Subject: Re: FW: 45 U.S.C. Section 1203(b)(1)
Date: Monday, January 27, 2014 3:15:23 PM

I am filing one under the automatic extension provision today as well. 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Mon, Jan 27, 2014 at 11:11 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Thanks for checking, Steve.

 

FYI, I will be filing ARRC’s motion to extend today.  The new due date will be March 14.  As we
have previously discussed, ARRC obviously does not oppose any motion by BLM for a similar
extension.

 

Andy

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 10:24 AM
To: Andy Behrend
Subject: Re: FW: 45 U.S.C. Section 1203(b)(1)

 

Roy said he didn't use Lexis. 

Steve Scordino



Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Jan 27, 2014 at 9:23 AM, Scordino, Steven <steven.scordino@sol.doi.gov> wrote:

I'll give him a call today.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Jan 27, 2014 at 9:07 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Steve:

 

John Pletcher’s materials do contain the portions of Section 1203(b)(1) that LEXIS erroneously
shows as repealed.  There are also some indications in the Slaibys’ statement of reasons that
suggest they are working from the correct version of Section 1203(b)(1).  On page 11, they argue
that the term “exclusive use easement” ties back to Section 1203 and an easement for the
Railroad in Denali Park.  The portion of Section 1203(b)(1) that contains the reference to Denali
Park falls within LEXIS’s omitted language.  Also, on page 13, the Slaibys refer to “45 U.S.C. §



1203(a)(1)(A) and (B)”.  Not only is there no such subsection of Section 1203, the context clearly
indicates that they are discussing Section 1203(b)(1)(A) and (B).  So it appears that Mr. Longacre
was referring to the full and correct version of Section 1203(b)(1). ‘’

 

Notwithstanding these materials, it might be worth checking with Roy Longacre to make sure he is
working off the correct version of Section 1203(b)(a).  It will not benefit any of the parties if we are
not all working off the correct, operative version of ARTA.    

 

In case you are interested, I have attached the packet of materials Mr. Pletcher supplied to ARRC
in support of his positions regarding the ARRC ROW.  His take on how Section 1203 functions,
including his views on ARTA exclusive use easements is found at pages 26-29 of the pdf file.

 

Thanks,

Andy

 

From: Andy Behrend 
Sent: Monday, January 27, 2014 8:23 AM
To: 'Scordino, Steven'
Subject: RE: 45 U.S.C. Section 1203(b)(1)

 

Steve:

 

Well, since Longacre appears to be relying on Mr. Pletcher’s materials for much of his analysis, let
me take a look at the stack of material Pletcher sent us to back up his assertions about ARTA and
the 1914 Act.  I know that he has shared those materials with the Slaibys in the past year or so.  I’ll
let you know what I find.

 

Andy

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, January 27, 2014 8:14 AM
To: Andy Behrend
Subject: Re: 45 U.S.C. Section 1203(b)(1)



 

I was aware of why the change was made and I have an accurate copy of Section 1203.  Do
you think we should check with Longacre on whether he was relying upon the Lexis
version?

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Fri, Jan 24, 2014 at 11:41 AM, Andy Behrend <BehrendA@akrr.com> wrote:

Hi, Steve:

 

Thanks for the discussion yesterday.  You mentioned the erroneous repeal notice on 45
U.S.C. § 1203(b)(1) that shows up on Lexis.  I checked and Westlaw shows the correct
repeal annotation, which is that only the last sentence of Section 1203(b)(1) is repealed. 
The reason that last sentence was repealed was that it provided for what would happen to
certain property interests if and when any land reverted to the federal government under
45 U.S.C. § 1209 due to abandonment of the use of that land for railroad purposes.  But
Section 1209 was repealed in 2003, making the last sentence of Section 1203(b)(1)
unnecessary and superfluous.

 

Let me know if you want a copy of the Westlaw USCA entry for Section 1203 and I’ll print
one and send it.

 

Thanks,

Andy  

 



Andy Behrend

Alaska Railroad Corporation

Senior Attorney, Real Estate & Environmental

behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443

Cell 
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From: Scordino, Steven
To: Andy Behrend
Subject: Slaiby draft answer
Date: Monday, March 3, 2014 7:27:12 PM
Attachments: Slaiby - Answer.docx

Here is the draft answer.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.



STEVEN SCORDINO, Attorney-Advisor 
Office of the Solicitor – Alaska Region 
United States Department of the Interior 
4230 University Drive, Suite 300 
Anchorage, AK 99508-4626 
(907) 271-4131/Fax (907) 271-4143 
 
 

UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

801 N. Quincy St., Suite 300 
Arlington, Virginia 22203 

 
IBLA 2014-27     )  
      ) AA-55129 
PETER SLAIBY AND REJANI SLAIBY )       
 

ANSWER 
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From: Andy Behrend
To: "Scordino, Steven"
Subject: RE: Slaiby draft answer
Date: Monday, March 3, 2014 9:38:41 PM
Attachments: Slaiby - Alaska Railroad Corporation"s Answer to Appellants" Statement of Reasons afb 2-28-2014.docx

Steve:
 
Thanks.  Here is ours.  It probably will shrink a little bit yet.
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, March 03, 2014 3:27 PM
To: Andy Behrend
Subject: Slaiby draft answer
 
Here is the draft answer.
 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

 
 
IBLA 2014-27    ) AA-55129 
      ) 
PETER SLAIBY AND REJANI SLAIBY, ) Land Conveyance 
      ) 

Appellants. ) 
      ) 
 

INTERVENOR ALASKA RAILROAD CORPORATION’S ANSWER TO APPELLANTS’ 
STATEMENT OF REASONS 

 
Intervenor Alaska Railroad Corporation (“ARRC”) hereby files its Answer to the 

Statement of Reasons filed by Appellants.1     
(b) (5)































































Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Mar 3, 2014 at 9:39 PM, Andy Behrend <BehrendA@akrr.com> wrote:
Steve:
 
Thanks.  Here is ours.  It probably will shrink a little bit yet.
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, March 03, 2014 3:27 PM
To: Andy Behrend
Subject: Slaiby draft answer
 
Here is the draft answer.
 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.
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Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 



From: Scordino, Steven
To: Andy Behrend
Subject: Re: FW: Slaiby draft answer
Date: Tuesday, March 4, 2014 5:28:40 PM

It doesn't change the effect of what I said.  I would just change his title when you first mention
the memo.  The Board will recognize it is not an opinion from the Solicitor which speaks for
the Secretary.  The Board will look at the memo as having the same amount of persuasive
authority as the briefs filed in this case.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Tue, Mar 4, 2014 at 5:24 PM, Andy Behrend <BehrendA@akrr.com> wrote:

Steve:

 

It looks like Dennis’ title was “Senior Attorney” when he wrote the letter regarding the nature of
the United States’ title in the Potter Hill lots.  Does that make any difference to your comment
below about the effect of the memorandum he wrote?

 

Thanks,

Andy

 

From: Andy Behrend 
Sent: Tuesday, March 04, 2014 11:08 AM
To: 'Scordino, Steven'
Subject: RE: Slaiby draft answer







Cell 

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, March 03, 2014 3:27 PM
To: Andy Behrend
Subject: Slaiby draft answer

 

Here is the draft answer.

 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.
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From: Andy Behrend
To: "Scordino, Steven"
Subject: RE: FW: Slaiby draft answer
Date: Tuesday, March 4, 2014 5:29:29 PM

Got it.  Thanks.
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Tuesday, March 04, 2014 1:29 PM
To: Andy Behrend
Subject: Re: FW: Slaiby draft answer
 
It doesn't change the effect of what I said.  I would just change his title when you first mention
the memo.  The Board will recognize it is not an opinion from the Solicitor which speaks for
the Secretary.  The Board will look at the memo as having the same amount of persuasive
authority as the briefs filed in this case.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Tue, Mar 4, 2014 at 5:24 PM, Andy Behrend <BehrendA@akrr.com> wrote:
Steve:
 
It looks like Dennis’ title was “Senior Attorney” when he wrote the letter regarding the nature of the
United States’ title in the Potter Hill lots.  Does that make any difference to your comment below
about the effect of the memorandum he wrote?
 
Thanks,
Andy
 

From: Andy Behrend 
Sent: Tuesday, March 04, 2014 11:08 AM
To: 'Scordino, Steven'
Subject: RE: Slaiby draft answer
 
Steve:





applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Mon, Mar 3, 2014 at 9:39 PM, Andy Behrend <BehrendA@akrr.com> wrote:
Steve:
 
Thanks.  Here is ours.  It probably will shrink a little bit yet.
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Monday, March 03, 2014 3:27 PM
To: Andy Behrend
Subject: Slaiby draft answer
 
Here is the draft answer.
 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.
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From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: Recent U.S. Supreme Court Case re RR ROWs
Date: Wednesday, April 9, 2014 9:44:15 PM
Attachments: Brandt Case Memorandum.pdf

Steve:
 
As discussed, here is a non-privileged memo we did on the new Act of 1875 railroad ROW case out
of the U.S. Supreme Court.  The one issue not discussed in this memo is the fact that Brandt involved
the ownership rights in abandoned Act of 1875 ROWs.  Because the ARRC ROW has not been
abandoned, Brandt would not be relevant to the ARRC ROW at this time even if it applied generally
(which it doesn’t).
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
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MEMORANDUM 
 
Date:  April 3, 2014 
 
To:  Tim Sullivan, Jr. 
 
From:  Andy Behrend 
 
Subject: U.S. Supreme Court Decision in Brandt Revocable Trust v. United States 
 
The U.S. Supreme Court recently decided a case, Brandt Revocable Trust v. United 
States, involving an abandoned railroad right-of-way.  The question has been raised as 
to what application or effect, if any, the decision in Brandt has with respect to the Alaska 
Railroad Corporation (ARRC) right-of-way.  For the reasons discussed below, the 
Brandt decision neither applies to nor affects ARRC’s property rights in its right-of-way. 
 
Brandt involved the question of whether the federal government retained ownership of a 
railroad right-of-way granted under the federal General Right-of-Way Act of 1875 (Act of 
1875) when that right-of-way was abandoned by the private railroad company that had 
operated on it.  The Supreme Court decided the abandoned land was owned not by the 
federal government, but instead by the landowner who had received a patent for the 
parcel of land crossed by the right-of-way. 
 
To understand why the Brandt decision does not apply to ARRC’s right-of-way, one 
must understand the background in that case.  The right-of-way at issue in Brandt was 
granted in 1908 under the Act of 1875.  The right-of-way was owned by a series of 
private railroad companies, which operated railroads on it until it was abandoned in 
2004.  In the meantime, in 1976, the United States patented an 83-acre parcel in fee 
simple title to Melvin Brandt.  The railroad right-of-way described above crossed that 
parcel, and the patent stated that the land was granted subject to the right-of-way.  
When the railroad right-of-way was abandoned, the United States claimed title to the 
right-of-way where it crossed Mr. Brandt’s parcel.  Mr. Brandt contested that claim, 
arguing that he now owned the right-of-way in fee simple because he owned the 
underlying fee interest in the entire parcel by virtue of the 1976 patent.  The Supreme 
Court ultimately agreed with Mr. Brandt. 
 
The fundamental reason that the Brandt decision neither applies to nor affects ARRC’s 
right-of-way is that it involved a railroad right-of-way granted under the Act of 1875.  The 
decision is expressly limited to rights of way granted under that Act.  The ARRC right-of-
way, on the other hand, is almost entirely composed of land designated by the federal 
government for the development of the federally-owned and operated Alaska Railroad 
under the Alaska Railroad Act of 1914 (1914 Act).  The 1914 Act did not mention, much 
less incorporate in any way, the Act of 1875.  Nor did the 1914 Act use any of the 
language of the Act of 1875 to describe the rights-of-way for the Alaska Railroad.  In 
sum, the 1914 Act is entirely unrelated to the Act of 1875, and therefore the Brandt 
decision has no impact on rights-of-way designated under the 1914 Act. 



 
Nor are rights-of-way established under the 1914 Act analogous to Act of 1875 rights-of-
way.  Whereas the Act of 1875 granted railroad rights-of-way across federal lands to 
private railroad companies, the 1914 Act directed the President to establish from among 
federal lands in Alaska rights-of-way that would continue to be owned by the federal 
government and be used by it to operate the Alaska Railroad.  Consequently, almost all 
of the land in the Alaska Railroad right-of-way never left federal ownership before the 
land was transferred to ARRC in 1985.  Therefore, the federal government owned 
almost all of the Alaska Railroad right-of-way in fee simple at the time it was transferred 
to ARRC.  The federal Alaska Railroad Transfer Act (ARTA) required the United States 
to transfer to ARRC the entire federal interest in Alaska Railroad lands.  As a result, the 
vast majority of the Alaska Railroad right-of-way passed to ARRC in fee simple title.  In 
other words, almost all of the ARRC right-of-way is not an easement, but instead is a 
strip of land owned outright by ARRC.  The fact that ARRC owns fee simple title in most 
of its right-of-way makes the Alaska Railroad right-of-way completely different from 
rights-of-was granted to private railway companies under the Act of 1875.   
 
The history and language of ARTA confirms the critical differences between Act of 1875 
rights-of-way and the Alaska Railroad right-of-way described above.  The legislative 
history of ARTA shows that Congress had investigated and found that the vast majority 
of the Alaska Railroad right-of-way was owned by the federal government in fee simple.  
The legislative history also demonstrates that Congress intended that the State of 
Alaska would receive fee simple title to essentially all of the Alaska Railroad right-of-
way.  (Congress made an exception for the right-of-way in Denali National Park, in 
which an exclusive use easement—rather than fee simple title—was to be transferred to 
the State in order to avoid State inholdings in the Park.)   
 
Moreover, unlike the patent at issue in Brandt, homestead patents granted to residents 
located adjacent to existing Alaska Railroad right-of-way did not include the land located 
within the right-of-way itself.  This further cements the conclusion that the decision in 
Brandt is inapplicable to the ARRC right-of-way. 
   
 



From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: FW: Slaiby Reply Brief Extension
Date: Thursday, April 10, 2014 9:05:37 PM
Attachments: Mtn2ndExtReply (X).pdf

Steve:
 
I am really annoyed with Roy Longacre.  Some of his representations in his extension motion
contradict what I told him in my earlier emails.  I wish now that we had not changed our initial
objection to the extension.  I will keep you informed about any developments next week.
 
Thanks,
Andy
 

From: Roy Longacre [mailto:roy@longacrelaw.com] 
Sent: Thursday, April 10, 2014 4:12 PM
To: steven.scordino@sol.doi.gov; Andy Behrend
Subject: RE: Slaiby Reply Brief Extension
 
Attached is the [Mtn2ndExtReply (X)].
 
Roy
----- Original Message -----

From: Andy Behrend <BehrendA@akrr.com>

To: Roy Longacre; "Scordino, Steven" <steven.scordino@sol.doi.gov>

Sent: 4/10/2014 12:20PM

Subject: RE: Slaiby Reply Brief Extension

 
Roy:
 
As you know, ARRC responded to the Slaibys’ November 12, 2013 letter, which interpreted the grant
of easement as allowing them to make any use of the ARRC ROW that did not interfere with railroad
operations.  As we explained in our response letter of November 18, 2013 (copy attached), the grant
of easement is limited to allowing the Slaibys’ house to continue encroaching into the ARRC ROW
and use of enough of the ROW necessary to maintain and repair the encroaching house.  During our
negotiation of that limited grant of easement, we also offered the Slaibys a residential use permit for
the portion of the ROW they are currently using for lawn and garden purposes.  The Slaibys refused
that offer.  It may be that, as you say, ARRC and the Slaibys interpret the grant of easement
differently.  But we submit that ARRC’s interpretation is the only reasonable reading of the plain
language of that document.  Even if there was anything ambiguous about the grant of easement,
which there is not, there is extensive extrinsic evidence which demonstrate the limited scope of that
document.
 
Given the meeting between Mr. Slaiby and Mr. O’Leary scheduled for next week, ARRC has decided
not to oppose your extension request for the reply brief.  In doing so, we are not necessarily
endorsing further discussions after that meeting.  Mr. O’Leary is certainly open to listening to
anything Mr. Slaiby may have to say, but ARRC cannot commit to any further discussions until we
know what Mr. Slaiby has in mind.



 
Regards,
Andy
 

From: Roy Longacre [mailto:roy@longacrelaw.com] 
Sent: Thursday, April 10, 2014 9:01 AM
To: Scordino, Steven; Andy Behrend
Subject: Re: Slaiby Reply Brief Extension
 
Thank you both for your prompt responses. 
 
Last summer Mr. Slaiby and ARRC negotiated and agreed to the attached [GrantEasement(XX)Recorded], but then
it became clear that each interpreted the document differently [Slaiby - ARRC Email 2013.11.12 (public comment)].
 
I do not know what was recently stated between Mr. Slaiby and Mr. O'Leary, but understand Mr. Slaiby's good
faith intent in meeting with ARRC is to see if the Grant of Easement can be modified or some other document can
resolve the current dispute and result in terms which the parties both understand the effect on their respective rights. 
Mr. Slaiby is first talking with ARRC because we agree with you that is where the solution likely is.  I would expect
that if an agreement is reached it would then be appropriate to include BLM in the resolution/dismissal.
 
Roy
 
----- Original Message -----

From: Scordino, Steven <steven.scordino@sol.doi.gov>

To: Roy Longacre; Andy Behrend

Sent: 4/10/2014 8:36AM

Subject: Re: Slaiby Reply Brief Extension

 
Roy,
 
I have to admit I am also confused by your reference to settlement talks.  No one has
approached BLM, the agency that issued the decision under appeal to the IBLA, about a
settlement.  However, BLM is also not in a position where it can change its decision.  If you or
your client is talking with ARRC about a revocable residential use permit or something within
ARRC's domain before you dismiss the appeal, I guess that makes sense.  I have no problem
with a 30 day extension if that is the goal.  
 
If the goal is to change the BLM decision, there is no reason for a 30 day extension because
BLM is not in a situation where it can negotiate.  BLM followed the law to the letter in
granting the exclusive use easement.  As an executive agency, BLM only has authority to
follow the law and cannot agree to any settlement which would result in BLM not strictly
following the law.
 
 
Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information



that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Wed, Apr 9, 2014 at 7:18 PM, Roy Longacre <roy@longacrelaw.com> wrote:
Gentlemen:

In working with Pete Slaiby on the reply, we discussed the Grant of Easement between ARRC
and the Slaibys (addressing the RRUP) and the possibility of a settlement of the pending
appeal.  Mr. Slaiby was contacted by an ARRC Board member and in return has contacted
ARRC’s new CEO, Bill O’Leary and discussed the possibility of a settlement.  My understanding

is that Mr. Slaiby and Mr. O’Leary have set a settlement meeting for April 18th.

Mr. Slaiby has asked me to stop my finalization of the reply brief pending the settlement

discussions.  The thought is after their discussion and my return (leaving the 12th) to

Anchorage on April 28th; if there are settlement points the lawyers could then assist with
drafting a settlement agreement.

Discussions and negotiations for the Grant of Easement took over 3 months, but given there is
an action pending, one month should be sufficient even with the out-of-town schedules of
myself and Mr. Slaiby.  The purpose of this email is to ask if you would object to a 30 day

extension (until May 12th) for filing of the reply. 

Roy

 



      
     

    

    
   
  

      
    

   
   

      
         

            

                  

           

            

            

              

              

             

               

               

                

            

            

     

                     
            



      

 
    

    
     

   
 
  

     
    

   



   
                 

           

      
     

     
      

   
   

     
       

     
   

     

         
   

   
   

     

 



From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: FW: Peter & Rejani Slaiby
Date: Thursday, May 1, 2014 2:07:10 PM
Attachments: Letter to Roy Longacre with Attachments 4-29-2014.pdf

Draft Residential Use Permit - Slaiby afb 4-29-2014.doc

Steve:
 
Attached below and above are an email message and a letter with attachments that went to Roy
Longacre late on Tuesday.  These materials followed up on Mr. Slaiby’s meeting with our
President/CEO, Bill O’Leary.  I apologize for the delay in getting them to you.  They are pretty self-
explanatory.
 
Regards,
Andy 
 

From: Andy Behrend 
Sent: Tuesday, April 29, 2014 4:42 PM
To: Roy Longacre (roy@longacrelaw.com)
Subject: Peter & Rejani Slaiby
 
Roy:
 
Attached to this message is a pdf file that includes a letter following up on Mr. Slaiby’s meeting with
ARRC President & CEO Bill O’Leary and two attachments.  The attachments include a memorandum
regarding the U.S. Supreme Court’s Brandt decision and a draft residential use permit, as explained
in the letter.  I am also attaching a Word version of the draft permit to facilitate the redlining of any
proposed changes or comments you may have.
 
A hard copy of the letter and attachments has been placed in the U.S. mail today. 
 
Please let me know if you have any questions or any problems opening the attached files.
 
Regards,
Andy 
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
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From: Scordino, Steven
To: William Hupprich; Andy Behrend
Subject: opposition to extension
Date: Monday, June 2, 2014 7:19:42 PM
Attachments: Slaiby opp to request for extension.docx

Here is my draft of my opposition.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Fri, May 30, 2014 at 1:25 PM, William Hupprich <Hupprichw@akrr.com> wrote:

Roy, ARRC will oppose any extension request.

 

William R. Hupprich

Vice President & General Counsel

Alaska Railroad Corporation

P.O. Box 107500

Anchorage, Alaska 99510-7500

Tel:  (907) 265-2455  Fax: (907) 265-2443

Email: hupprichw@akrr.com

 

This transmittal may be a confidential attorney-client communication or may otherwise be

privileged or confidential.  If you are not the intended recipient, you have received this

transmittal in error.  Any review, dissemination, distribution or coping of this transmittal is

strictly prohibited.  If you have received this communication in error, please notify us

immediately by reply or by telephone (907) 265-2461 and immediately delete this



message and all attachments.

 

 

 

From: Roy Longacre [mailto:roy@longacrelaw.com] 
Sent: Friday, May 30, 2014 8:52 AM
To: William Hupprich; steven.scordino@sol.doi.gov
Cc: gmail.com

Subject: Re: Pletcher FOIA request

 

Bill:

 

I am preparing an extension motion requesting the deadline be extended to five business days after receipt of
BLM's FOIA documents.

 

Pursuant to 43 CFR 4.405(c), please let me know if ARRC opposes the motion.

 

Thanks, Roy

 

----- Original Message -----

From: Scordino, Steven <steven.scordino@sol.doi.gov>

To: Roy Longacre

Sent: 5/29/2014 8:16AM

Subject: Re: Pletcher FOIA request

 

Roy,

 

I will oppose an extension.  If I need to file an opposition, I will include the email string
where Andy and I asked the intent of the extension.  I do not believe that those emails will
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reflect well on you and whether the reasons you have given should be trusted.  I will also
point out that Mr. Slaiby and you have been aware since at least January of 2013 that this
action was likely to occur.  There would be no need to grant an extension now to wait on a
FOIA request when you had over a year to make a FOIA request which would have
provided the information you sought in a timely fashion.  I will also point out you state now
that you did not know about Mr. Pletcher's FOIA request at the time you sought the
extension.  However, you were cc'd about the extension with the FOIA request on May 6,
2014.  The next day you filed the extension, which means you should have known about the
FOIA request prior to filing the request.

 

Steve

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Thu, May 29, 2014 at 11:56 AM, Roy Longacre <roy@longacrelaw.com> wrote:

Steve:

 

Sorry that I did not provide more background information, but I did not anticipate BLM would oppose an
extension necessitated by BLM's delay in producing requested documents.  The prior extension request was based
on waiting for ARRC's settlement offer and the need to discuss same with my client.

 

During this time I became aware of Mr. Pletcher's FOIA request made while I was on vacation.  When public
documents were made available we immediately reviewed those documents April 29th and requested copies.  I
believe some of those documents are pivitol and will be included in the Reply; but important documents including
emails were not made available to us and were required to go through a screening process.  I have diligently
worked with BLM's FOIA officer and contacted you to do all that is possible from this end in expediting the
document production, including my May 20th advance $794 payment, which I made as soon as I understood it
would help expedite document production.



 

If the documents had been provided, no further extension would be necessary, but I am not willing to file the
reply without reviewing identified evidence, because BLM is busy.  Hopefully this explanation will merit your
reconsideration; it not, please let me know so that I may file an appropriate motion.

 

Roy

 

----- Original Message -----

From: Scordino, Steven <steven.scordino@sol.doi.gov>

To: Roy Longacre

Sent: 5/28/2014 2:20PM

Subject: Re: Pletcher FOIA request

 

Roy,

 

I do not find it understandable that you would need additional time to file your
reply based on the response time to the May 5, 2014, FOIA request.   According to
your representation of why you sought an extension, the FOIA should not be
relevant to the need for an extension.  Specifically, Andy Behrend responded to your
request for a 3 week extension with the following: "I assume that your request for
the extension is solely based on the time needed to consider ARRC’s proposal and
not the time necessary to finalize your reply.  I say that because I have seen your
draft reply brief, which is in draft form but was well along as of April 18.  Based on
that assumption, ARRC will not oppose your 3-week extension request."  Without
providing any clarification, you filed the request for extension stating that ARRC did
not oppose the extension.  You have had plenty of time to file a reply and I will
oppose any future request for an extension.  

 

Sincerely,

 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300



Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Wed, May 28, 2014 at 5:57 PM, Roy Longacre <roy@longacrelaw.com> wrote:

Hi Steve:

I understand the projected date BLM documents will be available is after June 4th which is after the existing June
2nd Reply deadline.  Understandably I would like to look at the rest of the BLM documents prior to finalizing and
filing the Reply.  Would it be possible to obtain an extension for the Reply of 5 business days after the BLM
documents are produced?

Roy

 

----- Original Message -----

From: Scordino, Steven <steven.scordino@sol.doi.gov>

To: Roy Longacre

Sent: 5/23/2014 12:47PM

Subject: Re: Pletcher FOIA request

 

Roy,

 

There is nothing you can do to help me through the review of the FOIA documents.  

 

Thank you,

 

Steve Scordino



Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 

On Fri, May 23, 2014 at 4:36 PM, Roy Longacre <roy@longacrelaw.com> wrote:

Hi Steve:

John Pletcher has included me in his BLM FOIA request.  I understand there is material not
available in the public documents that Dayle Sherba assembled and provided to you last
week for review prior to release.

 

I understand you are swamped, but wanted to let you know of my involvement and to ask
you to let me know if there is anything I can do on this end to help expedite the process.

 

Thanks, Roy

 

 

 



STEVEN SCORDINO, Attorney-Advisor 
Office of the Solicitor – Alaska Region 
United States Department of the Interior 
4230 University Drive, Suite 300 
Anchorage, AK 99508-4626 
(907) 271-4131/Fax (907) 271-4143 
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OPPOSITION TO APPELLANTS’ FOURTH REQUEST FOR EXTENSION OF TIME 
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From: Scordino, Steven
To: john pletcher
Subject: Re: Alaska railroad right of way
Date: Monday, December 15, 2014 1:28:27 PM

Mr. Pletcher,

I read the case, The Alaska Railroad, 65 IBLA 376.  The issue of that case was whether the
railroad right-of-way appropriated the land or otherwise made land selected by the State of
Alaska unavailable for entry under the Statehood Act.  "The issue raised by this appeal is
whether the land within the right-of-way granted to the Alaska Railroad is occupied,
appropriated, and/or reserved so as to be exempt from State selection. Neither counsel for
appellant nor counsel for the State of Alaska have cited any cases on point and this appears to
be a case of first impression."  65 IBLA at 377-78.  That case has no bearing on whether the
Alaska Railroad Transfer Act granted an exclusive use easement on private lands where the
railroad existed at the time of the Act or any other issue in this case.  In fact, this case does not
in anyway interpret the Alaska Railroad Transfer Act.

Steve

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

On Mon, Dec 15, 2014 at 9:09 AM, john pletcher < gmail.com> wrote:
Steve,

I do hope that you will reconsider the approach you took in our conversation at about 8:20
AM.

You asked for a citation to the IBLA decision which is 65 IBLA 376 (July 20, 1982).  The
Alaska Railroad was a party.

Although the law judge may very well find this, I think that a better approach would be to
bring this to his or her attention.

See below. If this does not open properly please contact me and I can assist.  The doc may
be found on Google “IBLA Alaska Railroad right of way 1982” or similar.

(b) (6)



John Pletcher



From: Scordino, Steven
To: Andy Behrend
Subject: Slaiby - Answer to Supplemental
Date: Thursday, June 4, 2015 8:24:55 PM
Attachments: Slaiby - Answer to Supplemental SOR.docx

I have worked hard to remove my sarcasm and obvious irritation from this brief.  I think that is
still a work in progress.  I plan to file this next week and will be out of the office tomorrow.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.







(b) (5)









From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: FW: Slaiby - Answer to Supplemental
Date: Monday, June 8, 2015 10:49:16 PM
Attachments: Slaiby - ARRC"s Answer to Supplemental Statement of Reasons.docx

Steve:
 
Attached is our initial draft of the answer to the appellants’ supplemental statement of reasons.  Any
thoughts would be appreciated. 
 
I liked your draft brief.  It was straight to the point.  I did not think 

 

 
I did see a couple minor typos in your brief, but do not have them in front of me right now.  I will
check your draft tomorrow and let you know.  I am guessing you caught them in proofing. 
 
I calculate that this brief must be filed by Wednesday.  Our working plan is to file it that day or late
tomorrow if we get it together by then.
 
Thanks,
Andy
 

From: Andy Behrend 
Sent: Thursday, June 04, 2015 6:05 PM
To: 'Scordino, Steven'
Subject: RE: Slaiby - Answer to Supplemental
 
Thanks, Steve. 
 
I will be drafting tomorrow, circulating for internal comment on Monday and should have a draft for
you by Monday afternoon.  I will provide you with any comments on your draft once I have reviewed
it tomorrow.   I believe the brief is due for filing on or before next Wednesday.
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Thursday, June 04, 2015 4:25 PM
To: Andy Behrend

(b) (6)

(b) (5)



Subject: Slaiby - Answer to Supplemental
 
I have worked hard to remove my sarcasm and obvious irritation from this brief.  I think that is
still a work in progress.  I plan to file this next week and will be out of the office tomorrow.
 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.
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UNITED STATES DEPARTMENT OF THE INTERIOR 
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IBLA 2014-27    ) AA-55129 
      ) 
PETER SLAIBY AND REJANI SLAIBY, ) Land Conveyance 
      ) 
   Appellants.  ) 
      ) 
 

INTERVENOR ALASKA RAILROAD CORPORATION’S ANSWER TO APPELLANTS’ 
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From: Andy Behrend
To: "Scordino, Steven"
Subject: RE: FW: Slaiby - Answer to Supplemental
Date: Wednesday, June 10, 2015 5:09:01 PM

Steve:
 
That’s not a coincidence.  The truth always sounds the same . . .
 
I appreciated seeing your draft brief.  It helped me organize my thoughts.  And I outright stole the
2014 California case you cited; lots of the cases relating to exclusive use are older (because that
issue was decided so long ago), so it is nice to have fresh new renditions of that issue.  I hadn’t seen
that case before.
 
We will likely be sending our brief out today.
 
Thanks,
Andy
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Wednesday, June 10, 2015 1:01 PM
To: Andy Behrend
Subject: Re: FW: Slaiby - Answer to Supplemental
 
I just read your brief.  It hits nearly the same points that I hit, so it must be brilliant.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 
On Mon, Jun 8, 2015 at 6:49 PM, Andy Behrend <BehrendA@akrr.com> wrote:
Steve:
 
Attached is our initial draft of the answer to the appellants’ supplemental statement of reasons.  Any
thoughts would be appreciated. 
 
I liked your draft brief.  It was straight to the point.  I did not think (b) (5)



 

 
I did see a couple minor typos in your brief, but do not have them in front of me right now.  I will
check your draft tomorrow and let you know.  I am guessing you caught them in proofing. 
 
I calculate that this brief must be filed by Wednesday.  Our working plan is to file it that day or late
tomorrow if we get it together by then.
 
Thanks,
Andy
 

From: Andy Behrend 
Sent: Thursday, June 04, 2015 6:05 PM
To: 'Scordino, Steven'
Subject: RE: Slaiby - Answer to Supplemental
 
Thanks, Steve. 
 
I will be drafting tomorrow, circulating for internal comment on Monday and should have a draft for
you by Monday afternoon.  I will provide you with any comments on your draft once I have reviewed
it tomorrow.   I believe the brief is due for filing on or before next Wednesday.
 
Andy
 
Andy Behrend
Alaska Railroad Corporation
Senior Attorney, Real Estate & Environmental
behrenda@akrr.com Tel. 907.265.2305  Fax. 907.265.2443
Cell 
 
From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Thursday, June 04, 2015 4:25 PM
To: Andy Behrend
Subject: Slaiby - Answer to Supplemental
 
I have worked hard to remove my sarcasm and obvious irritation from this brief.  I think that is
still a work in progress.  I plan to file this next week and will be out of the office tomorrow.
 

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

(b) (6)

(b) (5)



This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

 



From: Scordino, Steven
To: Andy Behrend
Subject: Fwd: IBLA 2014-27 - Peter & Rejani Slaiby
Date: Thursday, September 10, 2015 3:02:28 PM
Attachments: 2014-0027 - 186 IBLA 143 - Affirmed.pdf

Congratulations, Andy.  I don't think this will end it, especially when the Board states, "As to
those and other issues, the parties may wish to have their rights determined by an appropriate
court. See, e.g., Dias v. State of Alaska, 240 P.3d 272 (Alaska 2010)."  However, I think
ARRC now has its title to the exclusive use easement free and clear.  

Interestingly, I drove by the Slaiby house while taking my kids to Oceanview Park.  It looks
like it is still up for sale.  Perhaps this will ease their sale to have some finality out of this case.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the
individual or entity to which it is addressed.  It may contain information
that is attorney-client privileged, confidential, or otherwise protected by
applicable law.  If you are not the intended recipient or the employee or
agent responsible for delivery of this e-mail to the intended recipient, you
are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-
mail in error, please notify the sender immediately and destroy all copies.

---------- Forwarded message ----------
From: of Land Appeals, OHA Interior Board <ibla@oha.doi.gov>
Date: Thu, Sep 10, 2015 at 10:34 AM
Subject: IBLA 2014-27 - Peter & Rejani Slaiby
To: roy@longacrelaw.com, Steven Scordino <steven.scordino@sol.doi.gov>,
behrenda@akrr.com

A decision has been issued by the Board in the above-referenced appeal and is attached for your reference.

Hard copies will be sent via U.S. Mail, Certified Return Receipt.

Ruth Hughes
Legal Assistant
Interior Board of Land Appeals
801 N. Quincy Street, Suite 300
Arlington, VA  22203
(703) 235-3750

Procedural Rules for Practicing before the Board of Land Appeals



       
   

   

     

      

            
             

            
       

 

    
    

         
          

         
          

        
         

        
        

         
        

       
  

           
           
             

  

     

            
             

            
           

   



  

               
            

                
           

            
           

           
           

              
           
              

              

                
               

              
              
          

           
           

  

                
               

           
 

              
     

             
         
         
              

            
       

             
             

             
            

              
    

   



  

             
        

    

             
             

            
             

               
              

               
             

           

            
             

             
              

               
            

            

         
           
                

             
            

           
             

             
          

          
             

           
          

            
                 
               

            
       

   



  

               
               

          

               
             

             
                

            
               

                  
              

                 
        

             
           

             
                

            
                 

              
               

              
                 

              
                

               
                

             

            
               
             

                 
              

              
               

                   
                

                 
              

  

   



  

              
        

                 
               

              
               

              
             
                 
         

 

          
              

             
                 

                 
            
               

          
               

               
              

              
                

  
             

                   

            
           

  

           
            

           
        

              
            

         

   



  

              
       

              
            

              
            

                 
                 

             
             

              
                 

               
            

           
                 

              
     

            
               

 

   
  

              
               

              
       

  
  

  

   



From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: FW: House Bill 93
Date: Thursday, February 16, 2017 6:22:00 PM
Attachments: image001.png

HB0093A.PDF

Sorry, here is the attachment.
 

From: Andy Behrend 
Sent: Thursday, February 16, 2017 2:15 PM
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: House Bill 93
 
Steve:
 
Thanks for the conversation today.  As promised, a copy of the draft legislation filed by Alaska Rep. Chuck Kopp is
attached to this message. 
 
On the other front we discussed, I will be looking into the International Airport Spur issues and get back to you.
 
Regards,
Andy
 
Andy Behrend
Senior Attorney Env & Real Est
907-265-2305 office |  mobile
mailing: PO Box 107500, Anchorage, AK 99510-7500
physical: 327 W Ship Creek Ave, Anchorage, AK 99501
web: www AlaskaRailroad.com
 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.

 

(b) (6)





 

HB0093a -1- HB 93 
 New Text Underlined [DELETED TEXT BRACKETED]  
 

30-LS0310\J 
 
 

 
 
 

 HOUSE BILL NO. 93 
 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
 

THIRTIETH LEGISLATURE - FIRST SESSION 
 
BY REPRESENTATIVE KOPP 
 
Introduced:  1/30/17 
Referred:    
 
 

A BILL 
 

FOR AN ACT ENTITLED 
 
"An Act relating to railroad rights-of-way." 1 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 2 

   * Section 1. AS 42.40.350 is amended by adding new subsections to read: 3 

(e)  Notwithstanding any other provision of law, the corporation may not 4 

block, limit access to or use of, or impose a charge for access to or use of a 5 

corporation right-of-way, as defined in 45 U.S.C. 1202(11), by an adjacent landowner. 6 

Nothing in this subsection prohibits the corporation from bringing an action to enjoin 7 

use of a railroad right-of-way that materially interferes with or causes substantial 8 

safety issues related to rail operations. This subsection does not limit the corporation's 9 

power of eminent domain under AS 42.40.385. 10 

(f)  The corporation shall record a notice of adjacent landowner rights in a 11 

recording district in which the corporation previously recorded a patent the 12 

corporation received that describes a railroad right-of-way, as defined in 45 U.S.C. 13 

1202(11). The notice must  14 

(1)  contain the language in (e) and (g) of this section; and 15 



   30-LS0310\J 

HB 93 -2- HB0093a 
 New Text Underlined [DELETED TEXT BRACKETED]  
 

(2)  reference the previously recorded patent number, property 1 

description, and the book and page number of the previous recording. 2 

(g)  In this section, "adjacent landowner" means a patent holder, or successor, 3 

as to all or a portion of real property 4 

(1)  located adjacent to a railroad utility corridor; 5 

(2)  the title to which vested before January 1, 1983; and 6 

(3)  that contained or was required to contain a reservation for the 7 

Alaska Railroad under former 43 U.S.C. 975, et seq. (Alaska Railroad Act of 1914). 8 



From: Andy Behrend
To: Steve Scordino (steven.scordino@sol.doi.gov)
Subject: Latest in the ARRC ROW Wars
Date: Wednesday, February 28, 2018 10:29:07 PM
Attachments: image001.png

HJR038A.PDF

Hi, Steve:
 
Attached is a copy of House Joint Resolution 38, which has been introduced by Representative Chuck Kopp, the
legislator for the folks in Potter Hill and Oceanview.  It has been fast-tracked in its first House committee (State
Affairs), which is holding public testimony tomorrow (it was just introduced a week ago).  We suspect it will pass
out of that committee either tomorrow or soon thereafter and head to the Judiciary Committee.  We believe we
will have more time to prepare to resist it in that committee.
 
In our opinion, there are a lot of things wrong with HJR 38, both factually and legally.  That stated aim of this HJR is
to try to get Congress to act in some way to fix the terrible injustice against adjoining property owners that is
asserted. 
 
I know that the Solicitor’s office generally doesn’t weigh in once patents are issued.  But this situation is a different
from a mere title fight.  The proposed resolution accuses both USDOI and ARRC of issuing and accepting illegal
conveyances for the ARRC ROW.  Not only that, but I think the passage of this resolution might make challenges to
ARRC’s exclusive use easement interest more likely, which could in turn trigger ARTA’s requirement that the
federal government defend ARRC’s title to the ROW.  So I’m wondering whether your office would consider
weighing in on this proposed joint resolution?
 
At the very least, I’d like to hear your thoughts on the HJR.  Maybe we could talk about this later this week?  I’m out
of pocket tomorrow, but will have some time on Friday.
 
Regards,
Andy
 
Andy Behrend
Chief Counsel
907-265-2305 office |  mobile
mailing: PO Box 107500, Anchorage, AK 99510-7500
physical: 327 W Ship Creek Ave, Anchorage, AK 99501
web: www AlaskaRailroad.com
 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.
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 HOUSE JOINT RESOLUTION NO. 38 
 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
 

THIRTIETH LEGISLATURE - SECOND SESSION 
 
BY REPRESENTATIVE KOPP 
 
Introduced:  2/21/18 
Referred:    
 
 

A RESOLUTION 
 
Relating to certain conveyances to the Alaska Railroad Corporation under the Alaska 1 

Railroad Transfer Act of 1982. 2 

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA: 3 

WHEREAS the Alaska Railroad was authorized by former 43 U.S.C. 975 et seq. 4 

(Alaska Railroad Act, repealed January 5, 1985), which directly granted interests in federal 5 

land for railroad rights-of-way for "the construction of railroads, telegraph and telephone 6 

lines"; and 7 

WHEREAS construction of the Alaska Railroad was substantially completed in 1923; 8 

and 9 

WHEREAS, before and after completion of the Alaska Railroad, the federal 10 

government conveyed into private ownership land affected and burdened by the rights-of-way 11 

under former 43 U.S.C. 161 et seq. (Homestead Act, repealed October 21, 1976) and similar 12 

enactments; and 13 

WHEREAS patents and other conveyance documents show a railroad right-of-way 14 

reserved over that land; and 15 

WHEREAS the federal government operated the Alaska Railroad from the time of 16 
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completion until January 14, 1983, and held as assets during that time the rights-of-way 1 

reserved in land patents and other conveyance documents; and 2 

WHEREAS the state acquired the Alaska Railroad from the federal government in 3 

1983 and created the Alaska Railroad Corporation to oversee operations as an instrumentality 4 

of the state operating under the former Department of Commerce and Economic 5 

Development; and 6 

WHEREAS 45 U.S.C. 1201 - 1214 (Alaska Railroad Transfer Act of 1982) provided 7 

for the transfer from the federal government of "all rail properties of the Alaska Railroad to 8 

the State," and 45 U.S.C. 1202(10) provided a definition of "rail properties of the Alaska 9 

Railroad" to mean "all right, title, and interest of the United States" in those properties; and 10 

WHEREAS, on January 14, 1983, the federal Alaska Railroad reserved and owned 11 

right-of-way interests on private properties that were provided for in patents and other 12 

conveyance documents; and 13 

WHEREAS, if "all right, title, and interest of the United States" in the rights-of-way 14 

did not include, at a minimum, an "exclusive-use easement" as defined in 45 U.S.C. 1202(6), 15 

the easement could not have been included in the transfer under the plain language of the 16 

Alaska Railroad Transfer Act of 1982; and 17 

WHEREAS, during the transfer of rail properties under the Alaska Railroad Transfer 18 

Act of 1982, the United States Department of the Interior erroneously issued, and the Alaska 19 

Railroad Corporation accepted, an interim conveyance of interests in real property not owned 20 

by the federal government, including "exclusive-use easements" as defined in 45 U.S.C. 21 

1202(6); and 22 

WHEREAS the interim or actual conveyance of any "right, title, and interest" in 23 

property not held in federal ownership on January 14, 1983, is contrary to the Alaska Railroad 24 

Transfer Act of 1982 and to privately held property rights recognized by common law; and 25 

WHEREAS property owners of land burdened by an easement can continue to have a 26 

substantial common law interest and remaining rights of use in the easement area; and 27 

WHEREAS the claim or transfer of an "exclusive-use easement" over what is 28 

otherwise reserved in patent and conveyance documents as a lesser property interest would 29 

constitute an unauthorized taking of validly held property rights, creating enormous liability 30 

for the state; and 31 
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WHEREAS, under AS 42.40.285, the Alaska Railroad Corporation must receive 1 

legislative approval before applying for or receiving a grant of federal land within a 2 

municipality, and the corporation has applied for and received transfers under the Alaska 3 

Railroad Transfer Act within a municipality without the requisite legislative approval; and 4 

WHEREAS the exception under AS 42.40.285(5)(C) for a conveyance of all rail 5 

properties of the Alaska Railroad, as defined in 45 U.S.C 1202(10), would not apply to 6 

transfers of property not conclusively owned by the federal government at the time of 7 

transfer; and 8 

WHEREAS the preservation of private property rights is secured by the Constitution 9 

of the State of Alaska and the United States Constitution;  10 

BE IT RESOLVED that the Alaska State Legislature believes, as it pertains to 11 

privately held properties in the state that contain or are required to contain a reservation for 12 

the purposes set out in the Alaska Railroad Act, all conveyances to the Alaska Railroad 13 

Corporation under the Alaska Railroad Transfer Act of 1982 that purport to convey an 14 

"exclusive-use easement" as defined in 45 U.S.C. 1202(6), in which associated rights, titles, 15 

or interests were not conclusively owned by the federal government at the time of the transfer, 16 

are contrary to law; and be it 17 

FURTHER RESOLVED that the Alaska State Legislature believes that certain 18 

conveyances to the Alaska Railroad Corporation under the Alaska Railroad Transfer Act of 19 

1982 that were sought or obtained without the legislative approval required under 20 

AS 42.40.285 are contrary to law; and be it 21 

FURTHER RESOLVED that the Alaska State Legislature believes that any right, 22 

title, or interest not conclusively owned by the federal government at the time of the Alaska 23 

Railroad Transfer Act of 1982 that was erroneously conveyed to the Alaska Railroad 24 

Corporation, and certain interests in land conveyed to the Alaska Railroad Corporation 25 

without the legislative approval required under AS 42.40.285, should be disclaimed as a 26 

matter of law; and be it  27 

FURTHER RESOLVED that the Alaska State Legislature urges the Alaska 28 

delegation in Congress to recognize the views of the Alaska State Legislature expressed in 29 

this resolution and to take appropriate action to encourage the recognition of validly held 30 

private property rights that were not conveyed under the Alaska Railroad Transfer Act of 31 
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1982. 1 

COPIES of this resolution shall be sent to Jon Cook, Chair of the Board of Directors 2 

of the Alaska Railroad Corporation; Sharon J. Walsh, Executive Administrator of the Alaska 3 

Real Estate Commission; the Honorable Lisa Murkowski and the Honorable Dan Sullivan, 4 

U.S. Senators, and the Honorable Don Young, U.S. Representative, members of the Alaska 5 

delegation in Congress. 6 



From: Scordino, Steven
To: Andy Behrend
Subject: Re: [EXTERNAL] Fw: Our Conversation Earlier
Date: Wednesday, April 4, 2018 1:40:28 PM
Attachments: image003.png
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image004.png

I'm sorry, I dropped the ball there.

There wasn't a claim process with ARTA.  BLM was adjudicating the entries along the Alaska Railroad right
of way which would have been on the books since prior to the passage of FLPMA in 1976, most likely.  The
vast majority of what was being adjudicated was Native allotment and Native village and corporation
selections which date back to ANCSA (which ended the Native allotment program and gave selection rights
to the villages and corporations).  

When BLM then moved to convey the interests, it made the affected people aware.  Case in point, the Slaiby's
knew we were conveying the right of way because they were given notice.  

I'm thinking that this isn't helpful.

Give me a call if you need me to clarify anything.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the individual or entity
to which it is addressed.  It may contain information that is attorney-client privileged,
confidential, or otherwise protected by applicable law.  If you are not the intended
recipient or the employee or agent responsible for delivery of this e-mail to the intended
recipient, you are hereby notified that any dissemination, distribution, copying, or use of
this e-mail or its contents is strictly prohibited.  If you received this e-mail in error,
please notify the sender immediately and destroy all copies.

On Wed, Apr 4, 2018 at 7:49 AM, Andy Behrend <BehrendA@akrr.com> wrote:
Hi,  Steve:

I'm wondering whether you had a chance to think about my question below regarding whether you had seen
anything regarding public notice.   We are heading for Juneau Friday for a hearing and I am trying to track
down any loose ends. 

Thanks,
Andy

From: Andy Behrend
Sent: Tuesday, March 20, 2018 11:20:06 AM
To: 'Scordino, Steven'
Subject: RE: Our Conversation Earlier
 

Hi, Steve:

 

Again, thanks for looking into this information.  One last (hopefully) question:  In looking at the issue of the claims



process, did you ever come across anything that indicated (one way or the other) whether USDOI in general or BLM
in particular ever issued any public notice regarding ARTA and its claim process?

 

Rep. Kopp is pushing the idea that there was no public notice regarding the planned conveyance of railroad lands
or that there was a claims adjudication process.  I’ve never seen anything on this, but wonder whether you have.

 

Regards,

Andy

 

Andy Behrend

Chief Counsel

907-265-2305 office |  mobile

mailing: PO Box 107500, Anchorage, AK 99510-7500

physical: 327 W Ship Creek Ave  Anchorage  AK 99501

web: www.AlaskaRailroad.com

 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Thursday, March 15, 2018 4:06 PM
To: Andy Behrend
Subject: Re: Our Conversation Earlier

 

My understanding from BLM, which matches my reading of ARTA, is that BLM was solely considering
entries on the land within the right of way corridor.  BLM was not aware of any records of adjudicating the
nature of the right of way interest, ie whether it was less than an exclusive use easement, over any portion of
the railway properties.

Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the individual or
entity to which it is addressed.  It may contain information that is attorney-client
privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient or the employee or agent responsible for delivery of this e-mail to the
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intended recipient, you are hereby notified that any dissemination, distribution, copying,
or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail
in error, please notify the sender immediately and destroy all copies.

 

On Thu, Mar 15, 2018 at 4:00 PM, Andy Behrend <BehrendA@akrr.com> wrote:

Okay, thanks, Steve.  I take it from your response that nothing about your review of the claims situation suggests
that any railroad interest in the ROW less than an exclusive use easement was contemplated?  (Frankly, that would
be contrary to ARTA, so it’s not surprising.)

 

Andy Behrend

Chief Counsel

907-265-2305 office |  mobile

mailing: PO Box 107500, Anchorage, AK 99510-7500

physical: 327 W Ship Creek Ave  Anchorage  AK 99501

web: www.AlaskaRailroad.com

 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Thursday, March 15, 2018 3:39 PM

To: Andy Behrend
Subject: Re: Our Conversation Earlier

 

Andy,

 

There was no record of adjudications specific to the railroad corridor.  BLM and I take the provision of
ARTA to mean that BLM needed to adjudicate all of the land entries, probably mainly Native allotments,
along the railroad corridor so that by the end of the 3 years BLM would know for the whole stretch whether
it would be granting fee simple or just an exclusive use easement.  BLM was not aware of any adjudications
of the extent of RR ownership, if that was the specific question.

 

Steve

Steve Scordino
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Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the individual or
entity to which it is addressed.  It may contain information that is attorney-client
privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient or the employee or agent responsible for delivery of this e-mail to the
intended recipient, you are hereby notified that any dissemination, distribution, copying,
or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail
in error, please notify the sender immediately and destroy all copies.

 

On Thu, Mar 8, 2018 at 12:34 PM, Andy Behrend <BehrendA@akrr.com> wrote:

No problem.  I appreciate your help.

 

Andy Behrend

Chief Counsel

907-265-2305 office |  mobile

mailing: PO Box 107500, Anchorage, AK 99510-7500

physical: 327 W Ship Creek Ave  Anchorage  AK 99501

web: www.AlaskaRailroad.com

 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.

 

From: Scordino, Steven [mailto:steven.scordino@sol.doi.gov] 
Sent: Thursday, March 08, 2018 12:34 PM
To: Andy Behrend
Subject: Re: Our Conversation Earlier

 

Andy,

 

A lot of BLM employees are in training today so it is taking longer than expected for me to even learn the
right person to address questions about railroad issues.  I'm sorry it is being a slow process today.

 

Steve
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Steve Scordino
Attorney Advisor
4230 University Drive, Suite 300
Anchorage, Alaska 99508
(907) 271-4204 / fax (907) 271-4143 

This e-mail (including any attachments) is intended for the use of the individual or
entity to which it is addressed.  It may contain information that is attorney-client
privileged, confidential, or otherwise protected by applicable law.  If you are not the
intended recipient or the employee or agent responsible for delivery of this e-mail to the
intended recipient, you are hereby notified that any dissemination, distribution, copying,
or use of this e-mail or its contents is strictly prohibited.  If you received this e-mail
in error, please notify the sender immediately and destroy all copies.

 

On Thu, Mar 8, 2018 at 12:20 PM, Andy Behrend <BehrendA@akrr.com> wrote:

Steve:

 

FYI, our External Affairs Director, Tim Sullivan, mentioned to me today that yesterday he reached out to
Steve Wackowski, USDOI’s Senior Advisor for Alaska regarding the information request by Rep. Kopp
that you and I discussed.  Mr. Wackowski told Tim that he would be forwarding the request to the
Solicitor’s office.  So you may see this coming at you from that route, too.  Just to be clear, both inquiries
relate to the same information request from Rep. Kopp.  Sorry for any duplication or confusion.

 

Thanks,

Andy

 

Andy Behrend

Chief Counsel

907-265-2305 office |  mobile

mailing: PO Box 107500, Anchorage, AK 99510-7500

physical: 327 W Ship Creek Ave  Anchorage  AK 99501

web: www.AlaskaRailroad.com

 

ARRC Attorney Disclaimer: This transmittal may be a confidential attorney-client communication or may otherwise be privileged or
confidential.  If you are not the intended recipient, you have received this transmittal in error.  Any review, dissemination, distribution or
copying of this transmittal is strictly prohibited.  If you have received this communication in error, please notify us immediately by reply or by
telephone (907) 265-2461 and immediately delete this message and all attachments.
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