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Mr. Wilson Condon
Attorrey Genaral
Pouch E :
Juneau, Alaska 98§11

Daar Mr. Condon: e

The Railroad has & fes interest in ies right-of-way. The
Governor's letter is off the mark in two placss. First, it
doasn't taks into account the interprefation ¢f S8 1500. Sec-
tion 2{b) could be_ interpratsed to transfer to the State only
that interest that the Railroad has, not all the interest

ownad by the Paderal Goveroment. This has not been determined.
If that interpraetation is correct,; then it is important whether
tha State helieves that the Rsilrosd has a fee or an sasamant,
Second, the Governor's argumant fails to take into copaidaration
our right-of-way which £lows over private land. If it is an
easament, tha State will not receive a great Gexl. Most of our
right-of-way passes over non-State land, %0 the Governor's argu-
meat realily cdoesnt apply.

To ¢lear up the "unlawfulneas“ point, please ba clear that the
Railrosd bas rot exceeded its ownerghip interest, That's a cute
argument, but agxin fails to address the issue, If the Rallroad
exceeded its ownership intaerest whan wa traded land with the
State for State highway purposes, than the State gave the Rail-
road land for less thar value and was in violation of its own
laws. 2Also, tha Stata of Aleska and other entities which have
traded landa with tha Rallroad or taken permita from the Rail-
road have alao exceaded -thair authorlty to contract or in the
alternative have failed to gat releases from fes owners on all
land transferg ip which tha Railrosd Iand was involved, | The
facts are that none of thase things took place because¢ the Rail-
road owns & fee in its right-of-way. The argumsnts were used

s0 that the State would accept that concept in order to presant
a united front on this transfer bill.

But please lets not worry about cute arguments. Right now the
Railroad needa to know whether or not the State is prepured Lo
accept the Railroa&'s analysis that our Railroxd right-of—way

ig in fact a fee intarest. If the State is nat prapared to do

50, than tha Federal Railroad Administration and the U. S. Depart-
ment of Transportation wants to know just that prior to the pas-
sage of 8B 13%00. :
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Regarding Section 1425, soms history is necessary. Tne Alaska
Railroad in its lettar dated April 9, 19B8L, to Govaernor Eammond
requested that the State of Alaska not entar any agreamant
under Section 1425 of the Alaska Rational Intarest Lands Con-
seryation Act (Lands Act) where such agreement would affect
Alaska Railvoad lands within Eklutna's withdrawal townships.

In a letter datsd Aungust 3, 1981, to Mr. Michasl Whitehead, the
Rxilroad wrote to alert him that the State of Alaska was ona of
the parties with the authority under the Lands Act to enter into
an agreement that could adversely buxden Railrosd lands within
the Eklutna withdrawal townahips. Y :

In Governor Hammond's letter of Septembor 18, 1981, ha stated .
thats | :

" ..the agreement, if reached between the parties,
meraly obligates the United Statas to dispose Of

the fodaral properties covered by the agreement in
the mannar specified in that agreement, if such lands
are first excassad by the United Statea, orx if the
withdrawal of such lands for fedaeral purposes is
terminated or revoked."®

Tha Railroad worriac that, if prior to the transfer of the Reil-
road the State enters into an agreemant stating that Railroad
properties in Bklutna's withdrawal townships are to go to Exlutna,
then all Ekxlutna must 4o is claim that the transfer is an action
axcessing Railroad lands and also texminating or revoking Rail-
road withdrawals, and the Railrcad would be in danger of losing
eggential 1lands to Bklutna. Frapkly, the Railroad hopes that the
analysic set forth in the Govermor's latter is corract, bul tha
Pailroad belisves the langusge of Section 1425 ia 50 poorly
drafted that, coupled with the litigious nature of Exliuntna, this
would needlessly result in prolonged litigation if Railroad lands
are part of any Section 1425 agreement,

Ac ragards the Governor's 3{e) discussion, the Railroad takes
sharp exception to his analysis, A native village by filing on
Federal land does not automatically prevail. His statanment

that "In othar worde, tha fzct that full jegal title (in the
form of a patent or interim conveyance) has not yet been issued
to the selecting Hativa corporation, dees not negate or lassen
the prior vesting of eguitable property rights in that corpora-
tion, if it filed an otherwise valid selection on land whick met
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the 3(e) criteria” implies g£hat the natives get an interest in
land upon €iling. What about thes land on which they filed. but

which is in excess of their allotment? Do the natives have an
cquitable right to that land too?

As The Alaska Railroad understands 3{e) of ANCSA, tha selection
by tha nakive corporations bsecomesd "yalid® oply if the Federal
agenoy which controlled the land cannot convince the Department
of Interior that the involved Pederal agency “actually used™ the
lapd, Obvicusaly there ara many definitions of "actually used”
but tha key to the matter is the tims of vesting of & "right in
the 1and®™ or a vesting of 2 "right” in the process of the detar-
mination of "actually used.” The Railroad has not argued to BIM
f+g "actual ‘use™ of land. How, therefora, can there be any rights
creatod until one side or the othar gets & chance to argue its
.case as cat forth in ARCSA and the regulations? 5

To date the only part of the 3{e) determination which has taken
place is the f£iling by Bxlutna and Toghétthele villages on all
Railroed land within thair village withdrawal areas and the BLH
request addressed to the Railroad that the Railroad now come
forward and prove all land “actually used.” Incidentally, the
BIM haz just anpounced to the Railroad that ths Bi¥ will no
longer process the 3({e} regueats addressad to Railirosd land
until the transfer to tha State.bas either passed or failed

in Congress, But agdin tha problem is Che vasting of a right

in the native villages, To date the Railroad has seen no CAass
law or ptatutory law which gives am inkling into the position |
of the State of Alaska as set forth in -the Goverreor's letter.

If tha law it as he stated it, the Governor's analysis regarding
BIM's awpediting the Railroad 3(e) requasts is correct, but if
the law is incorrect and there ara no vested rights, equitable
.or legal, in ths pative villages, then the BL¥ can establish
rights not heretafore established. The BEM has cexsad activity
on Railroad 3{e) reguests so that question is moot,

Sinceraly,

David M. Roderick
Chief Counsel

Attachmaents
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STATE OF ALASHA
OFF i1t OF THE Saviranoi
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Septembexr 18, 1581

David M. Roderick, Bsq.

Chief Counsel, Alaska Railroad
Fouch 7-211Y

Anchorage, AK 99510

Daar Mr., Rodarick:s

Thank you for your letter of august 3, 1981 exprecsing
concern about several pending issues involving the state and
the Railroad. I would like to respond briefly to each area
of concern which you raised.

The two state land salection appeasla which you mentioned
will, presumably, be determinad in due courss by the Intericr
Board of Land appsals, unless transfer of the Railroad to

the State is accomplizhed by federal legislation and is
accepted by the State. We are aware of the Lost Slough
appeal, but ara not familiar with the Tanana Valley Railrcad
jegue. I presuxe the legal question 1s the sama, i.e.,
whether the Alaaka Railroad owns the fee or merely an &asa-
ment interest im its right-ofi-way.

If tha transfer does take placa, the question of whether the
Railroad owns the fea in itas right-of-way would appoar to be
made moot, since title to whatevor interest the Railroad
hald and titla to whatever land interest the Bfate recelved
under the Alaska Statehood Act, would be merged in 2 single
ownar, i.e., the State. To the extent that the Alamka
Raiiroad has praviously authorized compatible uses of its
rights-of-way for utility lines, straets, et catera, regard-
Jess of the extent of the Railroad's ownership Interest in
its right-of-way, the fact that both the right-of-way and
rhe underlying land would be owned by the State would appear
to obviate any “unlawfulness® which might be argued to, at
laast technically, exist if the Railroad had in the past
granted authorizations which exceeded its ownership interest.
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Mr, David M. Roderick e Saptember 18, 1931

The State is actively participating in the Chugach Region
Study, authorized pursusnt to Section 1430 of the Alaska
Nationsl Interest Landg Conservation Act, We are aware that
Alaska Rajilroad properties in Saward, Whittier and Valdez
have been suggested hy the Native corporation as elemants of
a poseible land settlemmant package which wonld meet the
depsires of Chugach Natives, Inc,, for lamis of raasonable
econamic potential, and which, at the sama time, would be in
tha public interest and acceptable to each of the other
study participante, At the pregent time, the State haas not
rasched & firm position ragarding the possibility of transfex
of any Alacka Ralliroad lards to CNI, though it is likely
that the State will insist that those lands remain as a part
of the Railroad. Becxuse these railroad properties are not
within any RNative village withdrawal area in the Chugach
region, they are not subject to the 3(e) "smallesat practi-
cable tract” analysis required of federal properties which
are within those village withdrawal areas,

For several reasons, we do not believe that the four parti-
cipants in the Eklutna-state agreement provision {(Soction
1425 of ANIICA) have the unilateral aunthorlity to allocate
and dispose of federal property as you ipdicate in your
lettar. Pirst, the withdrawzla from future disposi*ion of
the fadaral lands deacribed in that section will expire on
March 15, 1§82, unlesg an agreement betwaen the EXlutna
Village Corporation, the Cook Inlet Region, Inc., the State
of alaske, and the Punicipality of anchorage ls reached
prior to March 15, 1982. 7o date, no substantive work haao
been undaertaken to naqotiste that agresment, though we
anticipate that efforts to do so will commence in the near
future, if an eztension of the March 15, 1982, deadline is
not first obtained. Second, tha agreement, if reachod
betwaen the parties, merely obligates the Unitsd States to
dispose of the federal properties covered by the agreament
in the manner specified in that agreement, if such lsnds ara
first excessed by the Dnited States, or if the withdrawal of
such lands for federal purposes is terminated or ravoked.
These actiona to disposse of federal proparty are aentirely
within the diseretion of tha United States, and neither the
agreement nor the parties to the agreemant can compel tha
United States to edcess property or revoke or terminate
withdrawal orders, if it is not in the interesk of the
United States to do so,

The agreement between the four participants, and ths adoption
of the agresment mechanism by Congrass in Section 1425,
merely obligatea the United States, if lt chooses to digposs
of praperty covered by the agreement, to dispose of it to

the recipient (State, local government, or Native corpor-
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Mr. David H. Roderick -3=- September 18, 1981

ation) specified by the agreemant. In our viaw, Do change
ip status of the land by any of the parties to the agraament
¢an ocour without there baving first been a determination by
the United States that the land covered by the agxeament is
(\no longer needed for federal purposes., In the case of the
Railxoad, the use o lands by the Railrgad for direct
railroad purpogsaa, or for purpoo EIlcial to tha Rai

ﬁ'

wonld appear to be s . guarantas TR Lhe Dnited
States would reatain those lands necessary to support ongoing
{ Federal 2nd public functiond,
—

Tha lssue of the Section 3{e) “smallegt practicable tract®
determinationg under the Alaska Native Claima Settlement Ack
i Of sericug goncern tc the State in relation to the pro-
posed leginlative transfer of tha Alaska Railroad ¢£o ptate
ownership. We are aware of tha opinion of the Iegislative
hffairs Office of the U.S. Deparitmant of Justice to tha
effect that, because full Iegal title to sslected railroad
tracts has not yst passed to selecting Native cvorporations,
those selectiong may be revoked by legislation, as has been
proposed in Section 5 of 5.1500., Wa have reguestad that cur
Qffice of the Attorney General review this legal interpre-
tation. Their initial ¢onclusion is that the opinion of the
Departinent of Justice ig not based upon recognized public
l1and law principles. Ip other words, the fact that full
legal titla (in the form of & patent or interim conveyance)
bas not yet been lssued to the selecting Native corporation,

doas not _negate or lessen the prior vesting of ;ggitable

o i 3 2 an other-
wise valig salecwﬂamu%;
This conclupion is applicable whether or not the Daparfment
of the Interior has yet mada final 3{2) 4datarminations,
Under thiz analyais, by [iling valid gelections on land
subjact to 3{e) determinations, equltable property rights
appear to have vested in the aelecting corporations which
may not b8 revoked without payment of just compensation,
purguant to the Fifth Zmsndment to the Unpited States Con-
stitution, These, at least, are the initial conclusions
reached by tha Attorney Genaral's Offica after analysis of
this issue, and wa anticipate urging that the bil)l ba amended
to protect existing property rights which have in fact
vaestad, without attampting at this time to identify each
such right, & task which would upnecessarily delay the
transfar pProcess.

You expressed concern that the U.S5. Bureauw of ILand Manage-
mant ig hastaning to "vest" rights bto railroad lands ino
selecting Native corporations in ordar to enabla those
corporations t¢ survive the revocation reguired by Section §
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of the propoaed bill. We feal that such acticns by BLM, if
they are in fact occurring, ace not in thamselves signifi-
¢cant, sinca it appears that Natiys corperations which have
filed valid selections on lands subjsct to 3(e) determina-
tions bhave, in fact, already been vested with constitutionally-
protectad property rigntd., Thus if BLM speeds the process

of making 2{e) detarminations and issuing interim convay-
ances, the creation of new vested rights will not occur.

Thank you again for your expression of concern regarding
areas of mutual legal interegt to the State and the Railroad
and which involve the property pregently owned or controlled
by the Alaska Railroad. If you bhave furthex thoughts on
these issues, pPlease contact tha Attorney Gensral's 0ffica
at your convenience. ;
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Hr, lichael Whitalicad
Officc of the fovernor
Pauch 7
Juneau, Alaskas 93701

Dear Mike:

AL your recuest, the Railroad is alarting yonu to the issues in
which this office iz involved with the Stata of Alazka.

First, wa bave two scparate {esuen Eeing founght out with the
Deprrinant of latoral Resourxces regarding oor rights-of-way.

ile £ix¥ast is the Lost Slough problem and the seccocd is the
Tanana Valley Rajlrosd problem. I+ would take sevaral bages

to dascribe for you either of theme problemm. suffice to say
that the question of whather this railroad has a fes intecest

in its righte-of-ay or Darely an easenent 1z thae eruy of bath
of those itemc. The Railroad obviously faclxz that it was grant-
a2 2 fce in its rights—of—way spurs if thay were used pursuant
to cur 1914 Act. If, on tha other hand, our right-of-way track
was laid down pursuant €o any other method of land acquisition,
be it (a) a ressrvation of rights, {b) a puxrchaase of right-of-
way, {c) s trade of land or {3} othar, than each of thoss indi-
vidual problems are boing dealt with and detarnined on 2n ad o
basis, Ve have a ratlonale that the Railroad has cach plece of
right~of-way dstermined legally, but tbe State hae theories of
its own. Each theory sct forth by tha Stata will solve tho
individnal State problem but doas not £it into any pattern noad-~
=l Ly the Railroad.

I aL sure the Ototoe keeps in mind the fack that if our riglit-os-
way becolog a merce easemant, all gas 1ineg, sewer linas, water
i1inas, pullic streets, hicycle tralls, oil lines, hichways,
communications lines and other uses of the rights-of-way bintor-
ically pepritted by the Railrosd will Lo uniavEul.

“bLe second genaxal problem is thia Chugach ative S=udy Grouo.
Tue State is a2 party to that Ctudv Groun and as you hnow, til
Pailroad lanG L9 an intagral part aof the P2 oY Provosals nacz
Ly the Chugaogh Natives. All of the Railroad 1an? i Sow P
Wnittier and Valdez iz peing regusstad by tha Chugach ilatives.
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ibe Railroad has kept control of thase portions adjacent to
tidewater for a nurber of reasons, one of khe main ones baing
that our migafon as set forth fin our Enabling legislation is
to kewp tha Interior rivers of Alaska opsn to the Southcentral
ports of Alazka.

Tha third problem is the ons about wafich we trate to Governor
HBxmaond on April 9, 1961 regarding our interest im the Statels
participation in the EXIutna Villzge Comnmittez. This Commiticc,
conposed of Chlutna, tha State and the unicipality, haz control
over all Pederal lands within the Eklutna Village withdrawal area,
If there ip an agrcement betwnen those parties, thay-can rmani-
pulatae tha land in any way they wish without regard to actusl
use of the land by the Govermpment agency ©r any other considoera-
tion. The Railroad wrote Loth the Covarnor and the Hayor and
nsked for thair agreexent that no Railroad land within this

=x¢a would be affected until tho transfer to the State took
place. 70 date wa have not heard from the Governor.

Another area Iin which the Stata of Rlaska could bLe helpful is
in £he general 2{e} areas. As you Xnow doubt khow, the U, S.
Justice Departmont was askad to determine whather or not the
rative Corporations had any vested interest in the Railyoad land
prior to-the introducticn of tha Sonate Bill 1500, the transfer
legizlation from tha U, &. Government to the State of alazka.
b8 Papartmont of Justice found that no vested intorest resided
in tha Rativae Corporations, and thus the trxansfar leglsliation
wag introduced,

It looks =8 if the transfaor legislation bill will not be passed
prior to 1982, #nd in the intaerim BLY ie moving as quickly as
they can to establish in bLoth EXlutna and Toghotthale, Ewo
villages cn tha Railrpad route that have filed op Railrozd Land,
uone vogsted intaract in Railroad land.

The Rsllroad is prepently doing its J{e) cveziuation ana once

the Raiiroad has submitted thic to BIX wo ara corktain (if history
proves correck) that BLE will proaptly vest in bokh Ixlutna and
coghotthaela all interest that BRI is capable of convaving o the
respective villages. fTherefora, tha Pailroad will not be trans-
forrod o ths State intact. If tha Stata has any interest in a
carpletes transfer of e existing structurc of the PBailroad, the.
section an behalf of the State {5 inverative., It vould be pre-
sunptious af this office to suggest tha tyns of action thst coul’
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Doyon, Limited

Doyon Building

201 First Avenye

Fairbanks, Alaska 99701

Tel: (907} 452-4755 Telex 090-35340

December 31, 19B1

The Honorable Ted Stevens
United States Senate

260 Russell Office Building
washington, D.C. 20510

Dear Ted:

It was good to see you again at the AFN convention in
Anchorage two weeks ago. 1 was glad we had the opportunity to
meet and talk. Your promise to get the 3(e) adjudication process
moving again for native selections on Alaska Railroad land was
good news to all in attendance at the meeting and to the native
community as a whole.

Your assessment that a speedy resolution at this time of
valid 3(e) claims to a few parcels of railroad lands can only
enhance the transfer and operation of the railroad to the State
is a perceptive one. Adjudication will guantify the railroad’'s
land and resources and thus enable the State to properly plan its
future.

Best wishes for the coming new year.

Very truly yours,

Lt J
Tim Wallis
President

T™W:jgf




Dear Senator Kerttula:

Thank you for your letter of December 17, 1981 regarding the meeting with you
and other Senators on the Alaska Railroad. As a result of our meeting and
subsequent discussions we had with Senator Stevens, we are fully persuaded
that the native claims and rights-of-way issues can be resolved in a manner

to facilitate transfer of the railroad to the State.

As stated in the meeting, it appears that native corporations may have a
maximuem entitlement to approximately 4200 acres of railroad lands pursuant to
Section 3(e) of the Alaska Native Claims Settlement Act (ENCSA).

Disagreenent remains regarding the validity of the native claims.

Regardless, we are prepared to adjulicate these claims expeditiously and
inform the State as well as affected corporations of the extent of claims

which we would consider valid. Adjudication can be completed this year.

We are also examining the "warranty deed" concept under which the Federal
Gwemnent-w:)uld convey its interests, subject to valid' existing rights, to
the State but would warrant the conveyance. Essentially, we would determine
the extent of valid native clai:rs, convey the remainder (probably over 90
percent of railroad iwldings) to the State, and the Federal Government would
be liable to the State if other parties establish valid claims to interests
conveyed to the State. This approach appears to protect valid existing
rights and ensures that the interests the State receives will not be

diminished.
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October 27, 1981

Glenn and Mary Lou Briggs
Box 517
Eagle River, AK 99577

Dear Glenn and Mary Lou:

Thank you for your letter regarding S. 1500, znd the clipping
and note on abortion.

Your comments sbout rights-of-way raise a2 question that I
feel is misunderstood at home. The State would be required to
buy rights-of-way if additional rights-of-way are needed in the
homestead areas. Nothing in S. 1500 will require the State to
pay for the rights-of-way the federal government has used for
the operation of the Alaska Railroad. Personally, I do not
regard the requirement that the State pay for private lands
needed in the future as a constraint on future railroad expansion,
The provision in S. 1500 would repeal a cloud on all patents issued
for homesteaded land in Alaska that allows land to be taken by
the federal government without providing compensation. I feel
very strongly that if the State requires additional private lands
for railroad expansion, it should pay for the lands.

Mortgage bankers in Alaska have advised me that if lands
were taken in this manner today, the cloud on title would eliminate
financing for lands that lie near the railroad right-of-way. I
think this would be most unfortunate. I will continue to support
the elimination of federal powers to take private land without

payment.

You might also note that this provision does not apply to
Native lands, because of courtaaction in Alasks that atruck such
"floating" rights-of-way from their deeds.

The lands rema;nﬁnr;, then, are small tracts in private
ownership, I feel thatlthe State should have the right to condemn
private lands, but only after compensating the owner.

To further provide for railroad expansion, there is a need
to ensure access over federal land for future expansion. I intend
to see that a feir right of access is provided.

With regard to abortion, in the past I have supported limited
federal funding for abortion in cases of rape, incest and ectopic

-



October 26, 1981

Mr. Albert H. Reyerse
Star Route Box 470
Mile 64 Tok Highway
Galena, Alaska 99586

Dear Albert:

Thank you for taking a few moments to visit the Mobile
Office when it was in your area and express your concerns about
the railroad transfer legislation.

The Resource Development Council letter regarding S. 1500
raised a question that is misunderstood at home. Nothing in
S. 1500 will require the State to pay for rights-of-way the
federal government has used for the operation of the Alaska
Railroad. The State wowld only be required to buy rights-of-
way if additional rights-of-way are needed in the homestead
areas., The provision in S. 1500 would repeal a cloud on 2ll p
patents issued for homesteaded land in Alaska that allow* land
to be taken by the federal government without providing compen-
sation. I feel very strongly that if the State required addi-
tgonal grivate land for railroad expamnsion, it should pay for
the lands.

Mortgage bankers in Alaska have advised me that if lands
were taken in this manner today, the dloud on title would eliminate
financing for lands that lie near the railroad right-of-way. I
think this would be most unfortumate. I will continue to support
the elimination of federal powers to take private land without
payment.

You might also note that this provision does not apply to
Native lands, because of court action in Alaska that struck such
"£loating"™ rights-of-way from their deeds.

The lands remaining, then, are small tracts in private
ownership. I feel that the State should have the right to con-
demn private lands, but only after compensating the cwmer,

To further provide for railroad expansion, there is a need
to ensure access over federal land for future expansion. I intend
to see that a fair right of access is provided.

Albert, I'm sorry that you did not hear abou! the railroad
hearings. We did advertise them, through press releases which
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September 21, 1981

Howard H. Harlson, President
B. F. Walker, Inc.

P. 0. Box 178

Denver, Colorado 80217

Dear Mr. Harlson:

Thank you for your letter regarding the proposed transfer
of the Alaska Railroad from Federal to State ownership. I
share your concern that if the State acquires the Alaska Rail-
road it wiil be able to operate it without being restricted
by Federal €onditions which have not applied to the Railroad
under Federal management. <

At this time, the transfer legislation includes an agree-
ment by the State to operate the railroad as a rail carrier
subject to the Interstate Commerce laws. The Raiiroad mill
not become a water or motor carrier, but on the other hand,
whoever operates the State railroad must have the flexibility
to contract with other carriers too. 3

The Alaska Railroad is a positive factor in the statewide
transportation network and it will supplement the efforts of
all carriers by opening up additional markets. . The ARR will
soon ‘start carrying coal and other minerals for export. However,
it is absolutely certain that if the State does not take over
the railroad, it will be discontinued.

Your letter has been forwarded to the Senate Commerce
Committee for inclusion in the fecord, as you requested.

Again, thanks for taking the time to write.
With best wishes,

Cordially,

TED STEVENS
Uni8edS8hatos Senator




October 27, 1981

B. J. Whitley, Jr., D.E,P.

Manager Environmental Affairs - Regulation
Tenneco, Inc.

P. 0. Box 2511

Houston, TX 77001

Dear Mr. Whitley:
Thank you for your letter regarding S. 1500.

The proposed transfer legislation does provide for the transfer
of railroad real property and equipment to the state. With respect
to rights-of-way, nothing in S. 1500 will require the State to pay
for the rights-of-way the federal government has used for the
operation of the railroad. The State would be required to buy
rights-of-way only if additional rights-of-way are needed in the
homestead areas. Personally, I do not regjard the requirement
that the State pay for private, lands needéd in the future as a
constraint on future railroad expansion. The provision in S. 1500
would repeal a cloud on all patents issued for homesteaded land
in Alaska that allows land to be taken by the federal government
without providing compeasation. I feel very strongly that if the
State required additional private land for railroad expansion, it
should pay for the lands.

Mortgage bankers in Alaska have advised me that if lands were
taken in this manmner today, the cloud on title would eliminate
financing for lands that lie near the railroad right-of-way. I
think this would be most unfortunate., I will continue to support
the elimination of federal popers to take private land without
payment.

You might also note that this provision does not apply to
Native lands, because of court action in Alaska that struck such
"floating"™ rights-of-way from their deeds.

The lands remaining, then, are small tracts in private
ownership. I feel that the State should have the right to con-
demn private lands, but only after compensating the owner.

To further provide for railroad expansion, there is a need
to ensure access over federal land for future expansion. I intend o
to see that a fair right of access is provided. ol

The Alaska Railroad is a positive factor in the statewide
transportation network, as you clearly recognize, and it will
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supplement the efforts of all carriers by opening up additional
markets. The transfer comes at an important time in Alaska's
resource development, and in ¥ict the railroad will soon start
carrying coal and other minerald for export,

I appreciate knowing of your interest and your concerns
over the railroad transfer.

With best wishes,

Cordially,

TED STEVENS
United States Senator




Tenneco Inc 1100 Wiam Buiking (JEnneco)
P 0O Box 2511
Houston, Texas 77001

(713) 757-3509

B. J. Whitley, Jr.
Manager Environmanial Aflairs - Regulation

August 27, 1981

The Honorable Ted Stevens
United States Senate
260 Russell Building
Washington, DC 20510

Dear Senator Stevens:

The SB 1500 which you introduced to transfer the Alaska Railroad from
the federal government to the state could be a very progressive advantage,
but only if the bill transfers all existing railroad real property,
rights-of-way, minerzl rights, and equipment to the state. There must also
be provisions for the establishment of future transportation corridors and
rights-of-way across federal and private lands for reasonable railroad
expansion.

Tenneco Inc. is a major chemical and enerqy producer and transporter,
shipbuilder, automotive eguipment manufacturer, and producer of agriculture,
paper, and forest products. Interest in participating in Alaska's
development will involve an effective rail system that vour bill could
provide if altered to do so; but, to provide the State of Alaska less power
than the Federal Government had will permanentiy consign the railroad to its
present size and scope. Costs, in terms of delays, litigation expenses, and
out-of-pocket expenses in connection with condemnation awards is anticipated
to be so great as to preclude expansion in a timely fashion.

It is strongly recommended that this bill be revised to give full
benefit to the State of Alaska. Thank you.

Yours truly,

/;. Whitley,
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November 3, 1981

Mr. James A. Messer
President

Aurora Motors, Inc.

P.C. Box 870

Fairbanks, Alaska 99701

Dear Jim:

I saw your note on the recent "Red Alert" issued by the
Resource Development Council, I think my position has been mis-
understocod at home, Jim,

S. 1500 does provide for the transfer of Railroad equip-
ment and real property. However, nothing in the bill would require
the State to pay for the rights-of-way which the Federal Government
has used for the operation of the Alaska Railroad., The State would
be required to buy rights-of-way if additional rights-of-way are
needed in the homestead areas.

Personally, I don't regard the reguirement that the State
pay for private lands needed in the future as a constraint on future
expansion. The provision in S. 1500 would repeal a cloud on all
patents issued for homesteaded land that allows land to be taken
by the Federal Government without providing compensation. I feel
very strongly that if the State requires additional private land
for Railroad expansion, it should pay for it.

Mortgage bankers in Alaska have advised me that if lands
were taken in this manner today, the cloud on the title would
eliminate financing for lands that lie near the Railroad right-of-way.
I think that would be very unfortunate., I will continue to support
the elimination of Federal powers to take private land without payment,

Also, this provision doesn't apply to Rative lands because
of court action in Alaska that struck such "floating" rights-of-way
from their deeds.

The lands remaining, then, are small tracts in private

ownership. I think the State should have the right to condemn private
lands, but only after compensating the owner.

iy
ot N !




Mxr. James A. Messer
November 3, 1981
Page Two

To provide for Railroad expansion, Jim, there is a need to
ensure access over Federal land. I intend to see that a fair right
of access is provided.

With best wishes,

Cordially,
TS~

TED STEVENS
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PPN 1oy
Your help is urgently requested. Federal 1egiszition, SB aybﬂjlf
1500 introduced by Senator Ted Stevens, to transfer the

Alaska Railroad from the federal government to the state\\-
seriously limits the expansion of the railroad.

Dear Menmber:

-~

The intent of the 1914 Enabling Act was to make the Alaska
Railroad an instrument to open up and develop the country,
to provide for "a line or lines of railroad in the Territory
of Alaska not to exceed in the aggregate one thousand
miles."” As of this date approximately 500 miles have been
built.

SB 1500 includes language that excludes all rights-of-way
held by the federal government and does not establish any
corridors across federal land.

(’genator Stevens insists that rights~of-way on patented land

be excluded from the transfer so that Alaskans owning these
lands can be paid for the rights-of-way. This is an
outright gift to these land owners at the expense of all
other Alaskans, if the state must buy back the access rights
the federal government already owns.

To provide the State of Alaska less power than the Federal

GCovernment had will permanently consign the railroad to its
present size and scope. Costs, in terms of delays, litiga-

tion expenses and out-of-pocket expenses in connection with
condemnation awards will, we anticipate, be so great as to

preclude expansion in a timely fashion.

The bill should include_gll_xights*_ngixilgggg_gﬂg_obliga—
tions that exist under feder i 20 insure" the — ——
successiul operation of the railroad, it is essential for

Congress to declare the transfer will include all existing
railroad real property, rights-of-way, mineral rights and
equipment,

There must be provisions for the establishment of future
transportation corridors and rights-of-way across federal
and private lands for reasonable railroad expansion,




THE SECRETARY OF TRANSFPORTATION

WasSHINCYON. D.C 20530

AP T 198

The HonoTable James G. Watt
Secretary of the Interior
Washington, D.C. 20240,

DeaQJELLﬂSecféT;;;? Ll

I am concerned thg{ Department of the Interior Regulations for
Native selection of Federal agency lands in Alasks, 45 Fed. Reg.
70204 (1980), will adversely affect the Alaska Railroad, an agency
of the Department of Transportation, by allowing Native selection
of Railroad land holdings that are needed for its continued
operation as an economically viable rail carrier. The purpose of
this letter is to ask that you reconsider those Regulations and to
request that you delay the approvdl of any Native Claims for
Reilroad land until the Regulations can be reexamined,

There has been correspondence between our Departments in the past
on this issue, and our predecessors apparently were unable to reach
an agreement on the appropriate application of the Alaska Native
Claims Settlement Act, (ANCSA), to the land holdings of the Alaskea
Railroad. In the most recent exchange of letters, (copies
enclosed), Secretary Andrus defended the Regulations on the basis
that there was no specific statutory exemption for the Alaska
Railroad in ANCSA. He also indicated that the Regulations would
probably have only & moderate impact on the Railroad's land
holdings.

I do not believe the Regulations or Secretary Andrus' letter are
consistent with the intent of Congress in enacting section 3(e) of
ANCSA which was designed to exempt from Native selection those
Federal 'lands that are actually used by an agency in carrying out

its statutory responsibilities. Seeretary Goldschmidt's November 20,
1980 letter explains the DOT view that the Regulations

misrepresent the legislative history and the purpose of seetions

3(e) of ANCSA and indicstes why standards for determining actual

use of land should exempt Railroad support lands. I am in full
accord with the views expressed in that letter.

In addition, I do not believe Secretary Andrus' statement that the
Regulations will have only a modest impact on the Railroad is
correct. Our analysis indicates that the Regulations will result
in the loss of significant portions of the Railroad's land
holdings. Under the Regulations, epproximately 20 percent of the
Railroad's land holdings would be available for Native selection,
including important Railroad gravel reserves, leased lands, and
right-of-way lands. The Regulations set standards that may
ultimately be applied to Native claims that have been filed for
virtually ell Railroad land. This would cause a loss of revenue
for the Railroad and result in greater maintenance and operating




costes, thereby impecing the Reilroced's sbility to operatiz on &
self-sustaining basis. The Regulations will also impede the
Administration's ongoing effort to transfer the Railroad to
the State of Alaska, because without these land holdings, the
Railroad would be less attractive to the State due to the need
for an ever-inereasing subsidy for it to continue operating.

Our analysis of the probable impact on specific categories of
Reilroad land follows:

Rental Lands: The Regulations reject the concept that an
egency operated as a business enterprise can actuslly use land
&s an economiec asset in support of its commercial mission.
This is most evident in the treatment of rental lands. Any
agency's lands that have a "direct and substantial connection
to the purpose” of the agency would not be available for
Native selection; but if those lands are used primarily to
derive revenue, they are eligible for selection. This
presents a difficult situation for“the Railroad. Railroad
rental lands have a "direct and substantial connection to the
purpose"” of the Railroad for the very reason that they provide
rental income that is used to pay operating costs. Yet, these
rentg] lands will be eligible for Native selection because
their primary purpose is to provide revenue to the Railroad.

The Alaska Railroad is presently receiving about $2 million
per year in lease revenues that would be reduced as Native
selections for Railroad rental lands are approved under the
Regulations. Any loss of lease revenue would have to be made
up either through the further reduction of unprofitable
activities (i.e., passenger service) or a new federal or State
operating subsidy. In addition, the government may be liable
to the Native corporations for lease revenue received from
these leased lands since 1976, because a 1976 amendment
directs the Secretary of Interior to place all proceeds from
the lease of federal land eligible for selection in escrow to
be paid to the Native corporation once selection of that land
is completed. The proceeds from Railroed leased lands have
not been placed in escrow -- they have been used to pay
operating costs as required by the Railroad's enabling act.

Gravel Reserves: The Regulations would make agency lands held
for future gravel needs eligible for Native selection. The
only gravel lands that would be exempt would be those where
mining activity has actually begun by the end of the Native
selection period. This is completely contrary to DOT's view
that holding land that contains gravel for future needs is a
present use of the land as a gravel reserve and, therefore, it
should be ineligible for Native selection. It is estimated
that the Railroad saves about $1 million per year by using its
own gravel and rock resources. The loss of Railroad gravel
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reserves will result in the need for a progressively greater
subsidy to buy gravel from commercial sources, including

buying back the same gravel from Native corporations, as the
Railroad's active gravel pits become exhausted in the future.

Right-of-Way Lands: The Regulations and Secretary Andrus’
letter indicate that the Railroad would only be allowed to
retain an easement across its existing right-of-way lands,
rather than the present fee interest, thereby allowing Native
selection of the underlying land. This would make operations
over the existing Railroad track and roadbed difficult,
dangerous and more costly. It would result in a mixed pattern
of ownership with the Railroad retaining only easement rights
along those parts of its right-of-way that pass through Native
selection areas and holding full fee interests in other parts
of the right-of-way that are not conveyed to Native
corporations. The Regulations and the Andrus letter also
state that those sections of the right-of-way that are
converted to easements would become subject to section 17(b)
of ANCSA, the provision that deals with easements. This is
particularly troubling for two reasons. First, as DOT pointed
out during the comment pericd, this is an incorrect
interpretation of ANCSA because the section 17(b) easement
provision should not &pply to the section 3(e) actual use
determination process, and second, the Department of Interior
has drafted proposed regulations under seetion 17(b) that
would very nerrowly limit an agency's right to use a 17(b)
easement across land conveyed to Native corporations. For
example, under the draft 17(b) easement regulations, the
Railroad would not be allowed to use spot gravel from the
right-of-way easement without paying the underlying Native
owner; the Reilroad would not be allowed to bar trespassers
thereby destroying its present exclusive possessory right to
the right-of-way; and the Railroad would be prevented from
using the right-of-way for any of the many related activities
that have taken place over the years ineluding leasing areas
for temporary shipper storage, or allowing pipelines and other
utilities to run along or across the right-of-way without the
permission of end, presumably, payment to the underlying
Native owner.

The Regulations adopt an exceedingly narrow view of actual use
of land by a federal agency. They would cause serious
problems for the Alaska Railroad which uses its lands in the
same manner &S & private rail carrier - to generate income, 10O
provide maintenance msterial and for operating purposes. Once
implemented, these Regulations are likely to change the
character of the Railroad from a viable commercial enterprise
to a subsidized activity with severe operating difficulties.




I urge you to begin a prompt reexasmination of the standards
contained in these Regulations, since I believe the Native
Claims Ac¢t should not be interpreted to allow conveyance of
important Railroad support lands. Until you have had an
opportunity to reconsider the Regulations, I also request that
you instruet the Buresau of Lend Management in Alaska to
withhold final decisions on any Native Cleims for Railroead
land. If determinations are made under the Regulations before
you have an opportunity for review, the Reilroad may be
seriously damaged, and it may become necessary to revoke
completed conveysnces or to reacquire conveyed land for
Railroad use. This could lead to litigation &nd considerable
cost.

Your consideration of our concerns would be greatly

appreciated. I am confident thatrwe can reach agreement on
this matter.

Sincerely,

AL

.-

Enclosures




UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C, 20240

RAY 29 1981
Memorandum
To: Legislative el
' '
From: Solicitor U \\{[Mﬂw"\
Y
Subject: DOT No. 4-Draft Bill to Provide for Tramsfer of the

Alaska Railroad to the State of Alaska

We have reviewed the draft Department of Trareportation (DOT) opinion on
the gquestion of whether one aspect of the proposed legislation is con-
stitutional, and we cannot agree with it.

At issue is whether the bill as drafted could constitute a "taking" under
the 5th Amendment to the Constitution in that the bill would extinguish
certain claime of Alaska Natives under the Alaska Native Claims Settlement
Act of 1971 (ANCSA), 43 U.S.C. § 1601 et seg. (1980), to lands which

have been withdrawn for the use of the Alaska Railroad, a federally
created, owned and operated entity.

I. Background-Native Claims

In the years since the acquisition of Alaska by the United States fram
Russia, Alaska Natives have asserted claims to lands in Alaska based on
traditional use and occupency, a concept generally referred to as “aboriginal
title.” In Tee—Hit-Ton Indians v. United States, 348 U.S. 272 (1955)
rehearing Genied, 348 U.S. 965 (1955) the Supreme Court ruled that aboriginal
title "not specifically recognized as ownership by action authorized by

ess, mav be extinguished by the govermment without campensation.”
1d. at 288-89.

Comgress, on December i€, 1971, passed the Alaska Native Claims Settlement
Act. Section 4 of ANCSA extinguished claims of aboriginal title in

Alaska ard provided various means of compensation therefor, including
authorization of the selection of certain "public lands®™ in Alaska. In
the case of Native villages, Section 12 of ANCSA, 43 U.S.C. § 1611

(1980) provided for the selection of the townships occupied by the village,
if the lands were available. (Claims by Native Regional Corporations am
Native groups may also be inwolved, but for purposes of this memorandum,
we deal only with Native village claims. The impact of the proposed
legislation on other Native claims would be similar.) .

The term *public lands™ is defined in Section 3(e) of ANCSA, 43 U.S.C..
§ 1602(e)(1980), to exclude "the smallest prac“iceh” - tract, as getermined
by the Secretary, enclesing land actually usec in socnection with the
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administration of any Pederal installation . . . ." Some of the land
withdrawn for the Alaska Railrcad has been selected by Native villages,
and in the absence of the proposed bill, would be adjudicated, and under
regulations at 43 C.F.R. Part 2650(1980), determinations would be made
as to what lands were in actual use by the railroad. Selected lands
detemmined by the Secretary not to be in "actual use” would be conveyed
to the Native villages. It appears that there are in fact lands which
have been withdrawn for the railroad which it is not actually using, and
other lands which are being used, but arguably not "in connection with
the administration of" the Alaska Railroad. It is the Native claims to
these lands which have been selected by Native villages which are here
in issve.

II. Background-Alaska Railroad

The Alaska Railroad was established by the Act of March 12, 1914, 38
Stat. 308, 43 U.S.C. §§ 975-975(g) (1980). Authority owver the railrocad
was placed in the President. By Executive Order No. 11107, 28 Fed. Reg.
4225 of April 26, 1963, the President delegated administration of the
railroad to the Secretary of the Interior. On October 16, 1966,
adninistration was transferred to the Secretary of Transportation by Act
of Congress, 49 U.S.C. § 1655(i) (1980).

III. Nature of Native village rights to lands selected which are
withdrawn for the Alaska Railroad, but not "actually used"
by 1t under Section 3(e) of ANCSA

The first question is what rights were conferred by Corgress through
Section 12 of ANCSA and subsequent selection by Native villages of lands
pursuant thereto. Prior to ANCSA, Congress had recognized aboriginal
title in Native Americans through treaties and other congressional action.
The congressional actions constituting recognition may have given fee
simple title or less than fee simple title. United States v. Cherokee
Nation, 474 F. 2d 628 (Ct. Cl. 1973). In many cases legal title was
retained by the United States as trustee for the tribe.

In enacting ENCSA, however, Congress chose to simultanecusly extinguish
all aboriginal title of Alaska Natives, and give compensation therefor by
lard selection rights and money. 1/

Congress has granted certain rights to Alaska Natives to select certain
lards, which includ lands withdrawn for the Alaska Railroad. Congress

1/ whether the abragation of elements of the compensation would give
rise to renewed claims under aboriginal title, arguably recognized before
extinguishment under ANCSA, is still an open issue; but we believe it to
be secondary to the current problem.
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has plenary power to deal as it will with the property of the United

States under Article IV, Section II, Clause 2 of the Constitution. See,
e.g., Kleppe v. New Mexico, 426 U.S. 529 (1976); Bagnell v. Broderick,

36 U.S. 436 (1839). The Alaska Railroad has no being except as an
expression of Congress, and lands used by it may be dealt with by Congress as
it sees fit.

Trrough ANCSA, Congress, in the exercise of its plenary power over Federal
property, has seen fit to allow qualifying Native villages to select
property now under the control of the Alaska Railroad, subject o a
determination under Section 3(e) of ANCSA as to whether such lands were
actually being used by the Alaska Railroad for railroad purposes on the Gate
when ANCSA was passed, December 18, 1971. 2/

In Wisenak, Inc. v. Andrus, 471 F. Supp. 1004, 1009 (1979), the U.S.
District Court for the District of Alaska ruled that Native rights in any
particular parcel of land did not vest until land selections were filed.
In the current situation, Native village selections have been filed on
Alaska Railrocad lands, ard some right has therefore vested, subject only
to a determination under Section 3(e) of ANCSA.

IV. Native village claims would be "taken" under the proposed DOT bill

The next question is whether the bill would "take" these claims. The
requlations at 43 C.F.R. Part 2650 (1980) provide that legal title
to lands validly selected by Natives passes by "patent” or "interim
comveyance.” Neither of these has occurred as to the lands in issue.
The proposed bill states in the second paragraph of section 4(a):

any claim for the rail properties of the Alaska
Railroad under any Federal law other than this
Act, for which legal title has not vested with the
claimant, is hereby revoked (emphasis added).

2/ DOT raises an isswe of contract. We believe that to be irrelevant.

Yo contract or consideration is reguired to validate a grant of Federal
property made by Congress under its plenary constitutional powers over
such property; else the Mining Law of 1872, the various homestead laws,
the several railroad grant acts, and inmmerable private grants of public
1and would be invalid. In any case, it can well be argued that the
extinguishment of Alaska Native claims provided ample consideration for
the new rights granted.
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This provision is certainly designed to "take" any claim, however valid,
if it has not yet ripened into vested legal title.

Thus, while valid selections under Section 12 of ANCSA may constitute
rights, they do not constitute vested legal title, and therefore would be
taken under the terms of the DOT bill.

V. The 5th Amendment to the Constitution protects rights which have
not yet been acknowledged as “vested legal title”

A 5th amendment taking for which compernsation is required can be based
on rights substantially less than vested legal title. Compensation has
been reguired for the taking of tribzl lands, in which the govermment is
vested with legal title as trustee for the tribe, United States v. West,
232 F.2d 694 (9tn Cir. 1956), Healing v. Jones, 174 F. Supp. 211 (D.
Ariz. 1959) aff'd per curiam, 373 U.S. 758 (1963)); for the withholding
of lands promised in considération of the cession of other lands, The
Yakima Tribe v. United States, 158 Ct. Cl. 672 (1962); and for the taking
of a mining claim under the Mining Law of 1872, Idaho Maryland Mines
Corp. v. United States, 122 Ct. Cl. 670 (1952).

The village selections under Section 12 of ANCSA of Alaska Railroad lands
are more closely analogous to mining claims than they are to recognized
aboriginal title to which the United States retains the legal title as
trustee for the Natives. The U.S. District Court for the District of
Alaska has held that rights of Alaska Natives under ANCSA G0 not vest in
particular land until a selection is made and that this is "much like the
well-established principle in mining law that a claim located on land
which is not open to appropriation confers no rights on the locator.”
Wisenak, supra at 1009. Conversely, a mining claim located on public
land which 1s open to apppropriation does confer compensable rights on
the locator, Idaho Maryland Mines, supra; and so too does a selection

by a Native village of public land made available to it by Congress for
selection. 3/

We believe that the selection rights granted by Congress and exercised by
Native villages on Alaska Railroad lands which fail to meet the ANCSA
Section 3(e) test are valid existing rights for which the 5th Amendment
to the Corstitution requires compensation if they are taken by the United
States, as they would be under the language of the proposed DOT bill.

3/ Even i1f the selection claims are considered in the nature of recognized
riginal title, they are still compensable under United States v. West,
Healing v. Jones, and The Yakima Tribe v. United States, supra.
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VvI. Judicial remedies which a Native village might seek if the proposed
bill were enacted

Ordinarily the taking of such rights would give rise to a cause of action
in the Court of Claims for campensation. However, the legislative scheme
here would make it impossible to determine the value of the taking

becanse under it no ANCSA Section 3(e) 3oterminations on the railroad would
ever be made. That could possibly give rise to a cause of action in a
U.S. District Court to hawve the statute declared unconstitutional.

The best argument against this would be that the Natives were not harmed

as they would still get the same number of acres, even if it were different
iand. Bowever, the lands for which claims would be revoked would be, in
the case of villages, lands in the jmmediate vicinity of the village and
particularly valuable for the development of the village. Replacement
1ands would be more remote from the village, and often would be mountainous
and even glaciated. It is umnlikely that a court would find this o be

adequate compensation.

VII. Making the grant of the Alaska Railroad subject to valid existing
rights would avoid the taking problem

The problem could be avoided entirely by using the lamguage which is
standard in most conveyances of public land: that the conveyance is
subject to valid existing rights, and by removing the taking language.
In light of the serious corstitutional problems raised by the current
language, we stromgly recamnend that be done.

VIII. Any claims the United States may have Egards;rg' Alaska Railroad
lands already conveyed to Alaska Natives should be conveyed to

the State of Alaska by the legislation

Finally, any interim comweyance O patent which has already issved to
Alaska Natives for lands withdrawn for the Alaska Railroad constitute
"gested legal title," and would not be taken under the larguage of the

DOT bill. As pointed out by DOT, some mainline track has already been
corweyed to a Native village, arguably without a proper Section 3(e) —
determination. The United States lacks jurisdiction to reform the patent |
in guestion now that it has issued. However, the Dnited States may have |
acauseofactimtorequtacourttorefommepatentor for other
relief. We recamend that language be added to the bill to corwey to

the State of Alaska any such claim the United States may have.
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August 19, 1981

James Wickwire, Esgqg. _
Wickwire, Lewis, Golémark & Schorrx
500 Maynard Building

Secattle, Washington 9$9104

Re: S.1500 (Alaska Railroad
' Transfer Legislation)
Our File A66-031-82
Dear Jim: ‘

Enclosed is a copy of my first draft of a proposed
response to the congressional delegation concerning treat-
ment of Native lands issues in the proposed Alaska Railroad
transfer legislation. As I mentioned last week, it would be
my intention to modify and expand this commentary as appro-
priate, and to integrate it into your comprehensive sub-
mission to the delegation on all aspects of S. 1500. To
achieve that result, I would appreciate your suggestions
concerning format, addressees, et cetera. -

In addition to the subject discussed at length in my
draft, I anticipate that the next draft will comment briefly
on two sections which are not dealt with in the first
draft. Section 4 of the proposed legislation requires the
Secretary of the Department of Transportation and the State
of -Alaska to execute a "closing agreement” which describes
the real properties which are being transferred to the
State. Since the extent of Railrcad property is central to
both the 3(e) determinations required under ANCSA and the
extinguishment of "unvested" rights in Section 5 (or, as we
have proposed, the protection of "valid existing rights"),
the bill should clearly state that Section 4 does not
contemplate that the Secretary of Transportation would
assume the role presently filled by the Department of the
Interior in making 3(e) determinations under ANCSA, or that
DOT would otherwise determine the existence and extent of
valid existing rights asserted under the general public Jdand
laws or special statutory land grants. '

-
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Jages wickwire, Esg. P August 19, 1981

Re: S. 1500 (Alaska Railroad
pransfer Legislation)
Our File A66-031-82

¢ :

second, Section 7 of the proposed legislation
imposes a reversion clause upon Railroad real property
transferred to the State. The breadth of this reversion
clause would appear to require the State to defend claims
against Railroad real property which are later adjudicated
pursuant to the Section 3(e) requirements of ANCSA, whether
or not the State felt justified to do so on the facts, under
threat of reversion of Railroad property to the
United States or assertion of a monetary claim by the
United States for the value of the property "lost® to the
3(e) process. The reversion clause in Section 7, if it
continues to remain in the legislation, must be coordinated
with the treatment of "valid existing rights" and vested
Native selections, to insure that lands determined to be
outside the protection of Section 3(e) of ANCSA, and thus
conveyable to selecting Native corporations, do not pose a
monetary liability upon the State.

In our meeting last week we discussed the
originalcongressional authorization for 1,000 miles of
Railroad line, and our belief that specific rights-of-way
for unbuilt extensions of the Alaska Railroad had not been
reserved or designated. While this may be the case, it
appears that Senator Stevens' concerns regarding home-
steaders and other occupants who have acquired title to
federal lands since 1914 may have substantial basis, because
while no specific right-of-way has been reserved, the
general federal statutory right-of-way reservation for
“pipelines, ditches, canals, and railroads” (48 v.s.c. § 3
411, 43 U.S.C. § 942-1, repealed by Sec. 706 of the Federal
Land Policy and Management Act, (1976}), has been routinely
included in most federal patents to public lands in Alaska.
This general reservation would appear to perpit the unbuilt
portions of the Railroad to extend in any direction over
former federal lands which have been patented into private

ownership, without payment for compensation for either

improvements or the underliying land.

I recently learned that the Alaska Railroad
right-of-way may be subject to unpatented mining clains
which were located prior to the date of withdrawal of the
Railroad and which were arguably kept "alive” during the
intervening years. The passage of FLPHA reguired claimants
to file notice of unpatented mining claims with BLM prior to
October 21, 1979. If unpatented claims to lands underlying
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the Railrogd right-of-way were registered with BLM pursuant
prior to that date, and if available evidence does not
clearly disprove annual labor assertions and continued
validity from the date of such claim's pre-1914 location
until the present time, there may be a number of these
property claims which have not "vested", in addition to
those ANCSA~related claims which would be "revoked"” by
Section 5(a) of the bill. If that is the case, I would

- expect that the Alaska Miners Association would be at least
as vocal as affected Native corporations have been regarding
the treatment of these claims by the bill.

I would be happy for any suggestions you have
concerning the format of the proposed State commentary on
S. 1500, and my contribution to it. If you think a more
legally-oriented analysis, complete with statutory construc-

tion and case citations, is required or desirable, please
inform me.

Sincerely yours,

WILSON L. CONDON
ATTORNEY GENERAL

By; §Z;Z4¢¢f—“

Thomas E. Meacham
Assistant Attorney General

cc: Tom Brewer, Esqg.
Jerry Johnsons Esg.
Wilson.L. Condon, Esqg.
Enclosure
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The Honorable Ted Stevens

United States Senate -
127 Russell Building )
Washington, D.C. 20510

Re: Alaska Railrcad
Transfer Bill (s. 1500):
Recognition and Treatment
of Valid Existing Rights. -
.Cur File A66-031-82

Dear,Senator Stevens:

-1 have been requested by Alaska Attorney General
Wilson L. Condon to prepare a brief summary of the State's.
concerns regarding the relationship between the proposed
legislative transfer to the State of the Alaska Railroad
and pending claims against some of the Railroad's real
property. These claims invelve application of the Alaska
Native Claims Settlement Act (43 U.S.C. § 1601 et sed.,
hereinafter referred to as "ANCSA") to the Alaska Railroad
as an instrumentality of the Federal Government. This
letter is not intended to be a comprehensive legal analysis
of the relationship between ANCSA and the Railrocad, but
discusses certain apparent constitutional and legal
deficiencies in the proposed legislation, and offers
suggestions for thelr improvement.

) The involvement of Alaska Railroad real property
in the ANCSA land selection and conveyance process is
occasioned by the languvage of Section 3(e)(l) of ANCSA,
which defines the term “"public lands", and by Section 11 of
that Act, which makes "public lands" within certain
designated and withdrawn townships available for Nativ
selection. Section 3(e) defines "public lands" as,

.-+ all Federal lands and interests
therein located in Alaska except: (1)
The smallest practicable tract, as
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determined by the Secretary, enclosing
land actually used in connection with
the administration of any federal
installation, ...

Section 1ll(a)(l) withdraws those "public lands" within
concentric township rings for Native village and regional
corporation selection, and exempts from such withdrawal
. only those " ... lands in the National Park System and
lands withdrawn or reserved for national defense purposes
other than Naval Petroleum Reserve Numbered 4 ... ".
Native village corporations were allowed three years from
the date of enactment of ANCSA to make their land
selections (i.e., until December 18, 1974), and regional
corporations were allowed an additional year to complete
their selections (i.e., until December 18, 1975), ANCSA, §
12(2)(1); § 12(c)(3).

The legal difficulties posed by S. 1500 are found
at Section 5, which states in part, :

(a) . This Act shall govern if there is
conflict with any other law. Any claim
for the rail properties of the Alaska
Railrcad under any Federal law other
than this Act, for which legal title
has not vested with the claimant, is
hereby revoked.

(P) Lands to be transferred under this
- Act are --

(1) Not public lands for purposes
of Section 3(e) of the Alaska Native
Claims Settlement Act, as amended (a3
U.s.C. § 1602(3))(85 stat. 689),

- (2) Excluded from selection under
Public Law 94-204, as amended (89 Stat.
1150) (set out as a note following 43
U.S.C. 1611), 2

h (3) Excluded from selection under
Section 1425 of the Alaska National
- ., Interest Lands Conservation Act - (Public
Law 96-487) (97 stat. 2515), and

l.i.-llIllIIlIlIIIIllIIIlIIIIIIIl----------—--r =
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(4) Not available for conveyance
under Section 140 of the Alaska
National Interest Lands Conservation
Act (Public Law 96-487) 94 Stat. 2531).

Each of the subsections and paragraphs guoted above will be
discussed in turn.

Section 5(a) of the Bill purports to revoke claims
against rail properties of the Alaska Railroad " ... for -
which legal title has not vested with the claimant ....".
This provision is based upon’a memorandum from the Office
of Legislative Affairs of the Unied States Department of
Justice dated July 8, 1981, which concludes that if fhe
. Secretary of the Interior has not issued a patent to a
Native corporation for an otherwise valid selection under
ANCSA, Congress may reveke the selection without
constitutional liability. A memorandum issued by the
Department of Transportation on May 28, 198l reaches a
similar conclusion. We believe that the conclusions
reached by these memoranda are legally incorrect, and that
the Bill, if enacted in its present form, would subject the
State to lengthy, 1nvoluntary litigation regard1ng :
equitable property interests which have vésted in Native
corporations, and which the federal courts will be
constitutionally required to protect.

The legal memoranda referred to above assume that
the Secretary of the Interior has brecad discretion to
reject an otherwise valid Native land selection if patent
from the United States has not yet issved. This assumption
finds no support in the pr1or administration of ANCSA or
other statutory land grants and ignores the fact that by
the definition contained 1n Section 3(e) of ANCSA, certain
Alaska Railroad lands may not have been, during the period
1971-1975, the "smallest practicable tract, ... enclosing
land actually used in connection with the administration
... " of the Railroad, and were thus validly selacted by
Native corporationsi ‘Nor deoes the fact that "smallest
practicable tract" determinaticons under Section 3(e) and
applicable regulations have yet to be made give the

Secretary discretion to reject otherwlsc valid Nat:va land
selections.
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The crux of the legal issue is this: if valid

Native selections were filed upon "public lands” as defined
in Section 3(e) during the statutory Native land selection
period, and if in fact some of the selected lands were
outside the "smallest practicable tract” at that time, then
those selections appear to have vested eguitable property
rights in the selecting corporation whether or not interim
conveyance or patent has yet issued, and are- therefore
protected by the Fifth Amendment to the United States
Constitution against involuntary loss by subsequent
legislation. Since Section S(a) of the Bill assumes, in
conformity with the above-menticned legal memoranda, that
Native land selections of Alaska Railroad properties
subject to-Section 3(e) determinations may be revoked
simply because "legal title has not vested with the
claimant ... " (presumably evidenced by lack of issuance of
a patent), we believe that Section 5(a) mis-interprets
relevant public land law principles, will lead to lengthy

litigation, and will be ultimately overturned as
unconstitutional. '

Section 5(b)(1), quoted above, may suffer from the
same constitutional infirmity. However, it is possible to
interpret this paragraph (which defines lands transferred
under the Act as " ... not [constituting] public lands for
purposes of Section 3(e) of the Alaska Native Claims
Settlement Act, ... ") in a constitutionally sound manner
if" it is first assumed that lands which in fact aré "public
lands"” under Section 3(e)(l) of ANCSA have been withdrawn
and validly selected by eligible Native corporations, and
that the equitable rights vesting in those corporations
have been protected by the proposed legislation. Under
this interpretation, these vested claims and the lands
transferred to the State under the legislation would be
mutvally exclusive: i.e., the lands which are validly
subject to Congressional transfer by legislation are in
fact not “public lands" for purposes of Section 3(e) of
ANCSA, because those "public lands", if validly selected by
Native corporations and determined by the Secretary of the
Interior to be outside those lands "actually used" in
connection with the administration of the Railroad, would
be beyond the constitutional reach of subsequent
legislation. Thus subseguent legislation could legally
transfer only those lands which in fact were not public
lands as defined by Section 3(e) of ANCSA. o
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. If interpreted in this manner, however, Section
5(b)(1) of the Bill would appear to serve little purpose,
since were recognition of "valiad existing rights™ in
Section 5(a) would accomplish the same result. With the
background represented by the previous Justice Department
and Department of Transportation memoranda referred to
above, however, it appears that Section 5(b)(1) is intended
instead to define "public lands" nunc pro tunc, so as to
exclude from transfer under ANCSA all Railroad properties,
whether or ot they constitute the "smallest practicable
tract".. As stated previously, we believe that this
approach is constitutionally unsound.

Section 5(b)(2) of the proposed Bill purports to
exclude Alaska Railroad.lands from selection under Section
12 of Public Law 94-204, which is the Cook Inlet Land
Exchange legislation. It appears that Cook Inlet Regional
Corporation ("CIRI") has slight opportunity to designate
Railroad lands for transfer to it under P.L. 94-204 and the
"Terms and Conditions" agreement which is incorporated into
that legislation. Section I.C.{2)(a) of the Terms and
Conditions document creates a selection pool within the
exterior boundaries of Cook Inlet Region which may include
certain federal properties, including federal surplus
property, revoke federal reserves, and

" ... public lands created by the
reduction of federal installations as
defined in Section 3(e) of ANCSA and
not validly selected by any village
corpcoration prior to December 18, 1975;
arnd ... any other federal lands as
agreed by the State, CIRI and the
Secretary, ....

Aside from "public lands" which result from implementation
of the Section 3(e) process and which were not validly
selected by a village corporation, the ability of CIRI to
select Railroad property without the consent of the State
and the Secretary of the Interior, or without voluntary
federal action through a declaration of surplus property or
revocation of a federal reserve, appears limited. Even
with regard to Section 3(e) "public lands”, it is unlikely
that any Railroad lands determined to be not actually used

in conjunction with the Railroad would remain for CIRL

seléction after the exercise of village corporation
selection rights.

m -
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Rega¥rding the statutory right of CIRI to select
lands outside its region, Section I.C.(1l) of the Terms angd
Conditions docuwent grants CIRL 29.66 townships from

" ... any federal public lands
withdrawn under Sections 11(a)(1),
11(a)(3), or 17(4a)(1) without the
exterior boundaries of Cook Inlet ;
Region, to be identified in the manner
herein provided; ...

CIRI 'is limited by this section to the selection of lands
within specified regions, including the Doyon Region which
contains some Alaska Railroad properties from the crest of
the Alaska Range north to Fairbanks. CIRI may exercise its
selection rights in Doyon Region without coneurrence by the
State, the Secretary, or Doyon. However, it is limited to
those lands withdrawn under the referenced sections of
ANCSA, only cne of which (Section 11(a)(l)), withdrew all
public lands, rather than only " ... unreserved, vacant and
unappropriated ... " public lands, as do Sections 11(a)(3)
and 17(d)(1). Further, Section 11(2)(1) withdrawals are
limited to the 25-township ring around existing villages,
and it is likely that if any "public lands”, including
Alaska Railroad lands not actually used in conjunction with
railroad cperations, were avaiable for selection under

Section 11(a)(l), they have already been selected by the
village corporations.

Thus the out-of-region selection opportunity of
CIRI appears limited with regard to Railroad properties.
However, to the extent that this selection opportunity
exists, and to the extent that selections are not rejected
by the nomination-and-strike procedure involving the
Secretary and the State and which is 'set forth in Section
I.C.(1)(b) of the Terms and Conditiocns document, then
CIRI's statutory right to nominate Railroad lands appears
to be vested, and may not be abregated by subseguent
legislation. Thus while the actual impact of CIRI
selections on Railroad lands appears minimal, Section
5(b)(2) ofthe Bill does contain potential constitutional
infirmities. :

Section 5(b)(3) of the proposed legislation
purports to exclude AlasXa Railroad lands from selection
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undexr Section 1425 of the Alaska National Interest Lands
Conservation Act (P.L. 96-487). This section is entitled
"Eklutna-State Agreements and Negotiations”, and withdraws
lands in the Anchorage area, including " ... lands
determined by the Secretary under Section 3(e)(1l) of the
Alaska Native Claims Settlement Act not to be public lands
for purposes of the Alaska Native Claims Settlement

Act ... ". Thus this section, by its terms, would withdraw
for future disposition Alaska Railrcocad lands which survive
the Section 3(e) process and are determined to be actually
necessary for the operation of the Railroad. The Section
1425 withdrawal does not affect the administrative
jurisdiction of the present holding agency over the
withdrawn lands, but merely protects the lands pending
execution of an agreement to be negotiated between the
State of Alaska, the Municipality of Anchorage, and

Eklutna, Inc. regarding future partitioning of these

lands. g

The ultimate fate of the withdrawal made by
Section 1425 of ANILC& i1s to be determined as follows:

... The withdrawal made by this
subsection (b) will expire March 15,
1982, if an executed agreement h
described in this section is not filed
by the parties thereto on or before
that date with the Secretary in the
Alaska State Office of the Burcau of
Land Management; but if an agreement is
so executed, rights under the agreement
shall vest as of the effective date of
this Act, and this withdrawal shall
become permanent, except as otherwise
provided in the agreement. ...
If the contemplated agreement is executed, the withdrawn
lands will become available for conveyance to the. Native
corporations, the State, or the Municipality of Anchorage
only upon termination or revocation of any of the
underlying federal withdrawals or reservations now in
existence, including reservations for the benefit of the
Alaska Railrcad. Thus separate Congressional or
administrative action would be required before any of such

lands would become available for conveyance in accordance
with the contemplated agreement.,
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Because Section 1425(b)(1l) requires that an
agreement between the Native corporation, the Municipality
and the State be reached prior to March 15, 1982, and
further provides that rights under the agreement will vest
retroactively as of December 2, 1980, but only if an
agreement is executed (which agreement has not yet been
negotiated), it appears clear that at the present time
rights to the future disposition of these federal lands
have not vested, and thus Section 5(b)(3) of the proposed
legislation does not appear to contravene the Fifth
Amendment to the United States Constitution.

Section 5(b)(4) of S. 1500 states that Alaska
Railrcad lands are not available for conveyance under .
Section 1430 of ANILCA. Section 1430 is the Chugach Region
Land Study, and reguires a comprehensive review of Federal,
State and Native land availablility in the Chugach Region,
with a final report and recommendations to be made to
Congrss by December 2, 198l. This analysis of lands,
including any relevant Alaska Railroad properties, does not
purport to vest any present property rights or interests in
Chugach Region, and Section 5(b)(4) of the proposed

legislation does not appear to confront any constitutional
barriers.

To resolve the serious constitutional issues which
the State believes are posed by the present Sections 5(a),
(r)(1), and (b)(2) of S. 1500, we suggest that Section 5(a)
be amended by deletion of the phrase “ ... for which legal
title has not vested with the claimant ... " in lines 12
and 13, page 6, and substitution therefor of the phrase

"subject to valid existing rights". We would further

suggest that paragraphs 5(b)(1) and 5(b)(2) be deleted. By
making the changes, valid, vested Native selections under
Secticns 3{(e) and ll of ANCSA and any valid, vested
selections of land under the Cook Inlet Land Exchange would
be protected as "valid existing rights". Unexercised
selection opportunities and statutory study provisions
which have not vested a property right would be precluded
from having any effect uvpon the transfer of Railroad lands,
both by the "valid existing rights" criterion of Section
5(a), and by the current Sections 5(b)(3) and (4).

Thank you for this opportunity to present the
State's views regarding the treatment of vested property
r1ghts of Native corporations created undexr ANCSA and its
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amendment s.

We urge that S. 1500 be amended to avoid the
constitutional issues discussed in this letter

Sincerely yours,

WILSON L. CONDON
ATTORNEY GENERAL

By:

Thomas E. Meachan
Assistant Attorney General

cC:

The Honorable Jay S. Hammond, Governor
Wilson L. Condon, 'Attorney General
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MEMORANDUM

TO: Senator
FROM: Mark and Bill
SUBJECT: Railroad Right-of-Way

DATE: September 23, 1981

You are right on this issue--

1.) It appears that the 1914 Right of Way Act has not
been specifically used in Alaska, however the general federal
statutory right-of-way reservation for "pipelines, ditches,
canals, and railroads" (48 U.S.C. 8411, 43 U.S.C. g942-1,
repealed by FLPMA in 1976), has been routinely included in
most federal patents to public lands in Alaska. This general
reservation would permit the unbuilt portions of the railroad
to extend into privately patented lands without compensation
if federal action expanded the railroad. Our bill prevents

~the State from assuming that right.

2.} The 1914 reservation (copy attached) does not apply

-~/ to lands conveyed to Native corporations under ANCSA - following

L "Q ; (7
o

a 1977 decision in the Federal District Court of Anchorage.
(Alaska Public Easement Defense Fund v. Andrus, 435 F. Supp.
664 (1977). The court held that Section 26 of ANCSA required

{ ANCSA preempt prior statutory authority when they conflict.

In this case the two floating easements in gquestion (Acts of
1890 and 1914) directly conflict with section 17(b)1 of ANCSA,

_and are thus expressly repealed as to ANCSA lands. Alaska

Public Easement was not appealed.

3.} All other patents including mining claims, homesteads,
homesites, etc. that might traverse a future right of way would
be included in the general reservation language in each patent.

4.) We are working with the State, Interior, Agriculture,
and Transportation £o fashion an adequate solution for right
of way expansion; along the lines of ANTLCA with improvements
on procedure.
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September 30, 1981

Mr. Robert Atwood, Editor i

Ancheorage Times ’
Box 40

Anchorage, Alaska 99510

Dear BOb:

I hope you will treat everything after this first
paragraph as a letter to the Editor. There has been a great
deal of misunderstanding about this issue. I only hope you
and others will understand that while I want the railroad
extended, I do not feel that homesteaders shculd give up
rights-of-way across their lands for nothing when everyone
else, native and non-native alike, will be compensated.

Because of publicity given to the 1914 Act of Congress
as it applies to the Alaska Railroad as it is acquired by
the State of Alaska, I believe it is necessary to clarify
the history and use of that Act.

In the first place, that Act provided a reservation
(that is: a right of the Federal government to use lands
patented to individuwal citizens in Federal patents for
"pipelines, ditches, canals, and railroads...to the extent
of one hundred feet on either side of the center line of any
such road...") This Act, I am informed by.the Department of
Interior, has rarely been used for a right of way for rail-
road purposes in Alaska. In such instances, such as the
railroad extension to the Fairbanks airport, the right of
way was negotiated with the private owners, people who urged
the extension. Tn fact, the A.R.R. has used Federal property --
as it did for the Anchorage airport extension -- and not
used this authority to acquire private lands.

Fuarthermore, in a 1977 decision of the Federal Districe
Court in Alaska (Alaska Public Fasement Defense Fund vs.
Andrus, 43SF. 'supp. 664 (1977), this Act and all other such
"floating easements" were ruled not o apply o Alaska
native lands. o

The effect of this 1914 reservation, when used %o
acquire lands in private ocwnership for railrozd purpose
to take privately owned land without compensation. To
preseryve this right to Lhe state when it takes oyver the
Alaska Railroad would mean that this reservation (which
predates the Alaska Railroad) would allew the State to take

.
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lands which were patented under the homestead, trade and manu-
facturing site, or small tract lands to individual Alaskans.

~ Provisions in the Federal Land Policy and Management Act
of 1976 (FLPMA) do grant to the State a way to obtain a right-
of-way across Federal Liénd in Alaska, and the Alaska Lands Act

also has a mechanism for rights-of-way across reserved Federal
iand. < ;

It is my belief that the State should acquire rights-of-
way across privately owned lands for the Alaska Railroad, should
this become necessary, in the same way we acquire rights-of-way
for highways. The State's emminent domain powers allow condemna-
tion of private land for fair compensation.

The original lands adjacent to the right-of-way of the
Alaska Railroad -- such as thosé in residential areas in or necar
Anchorage like South Addition, Forest Park, Turnagain, and Ocean
View (there are many more) and areas similar in or near Fairbanks
-- have been subdivided. To allow the 1914 Act to permit the
State to acguire lands for railroad purposes could impose a great
hardship on those who built homes in these areas. Since the orig-
inal townsite of Anchorage was a railroad townsite, the 1914 Act
does apply to the original townsite of Anchorage as well.

The Alaska Railroad Act provides for a railroad

"not to exceed in the aggregate one thousand

miles, to be so located as to connect one or more

of the open Pacific Ocean harbors on the southern
coast of Alaska with the navigable waters in the
interior of Alaska, and with a coal field or fields
s0 as best to aid in the development of the agricul-
tural and mineral or other resources of Alaska.®

It is my hope and fervent desire that the State will extend
the Alaska Railroad. TIf it does, the need for extensions through
homesteads or other private land is almost nil, except for native
lands, which the Alaska Federal District court has already ruled
are not subject to the reservation.

I do hope you and others will review this subject -- for
myself, I just cannot believe it is good public policy to allow
privately owned land to be taken by the State for public use
without compensation.

With best regards,

Cordially,

TED STEVENS




