














johnpletcher1
Sticky Note
It described the 1875 easement as creating a burden, the essense of which is that the owner of burdened property cannot interfere with the easment uses..a tyypical feature of a common law easement that is not exclusive. The owner has non-interfering uses.

johnpletcher1
Sticky Note
Section BHere the court attempts to distinguish the history of the AkRR from the situation in the General Act and the 1914 Act. On every point, both were under similar circumstances: 1 )opening new territory, 2 )WWI compared to the indian wars( 313 years of that ending in 1924); 3) wild territory. 
One problem here is that the court views the easement asd being created by the 1914 Act. It was created instead in the reservation in the patent which borrows language from that act. The 1914 Act did not create an easement. That takes two entities. Congress simply granted one agency the right to operate on federal lands administered by another agency. There is a 9th Cir case in the 1940's or so stating flatly that the Ak RR is not actually an entity. It is simply a name used by the US to operate a rr. It makes no sense to view the 1914 Act as creating exclusive use for the railroad. If it were so the rr could eject all, including the Dept of the Interior, Congress, the President, etc.


johnpletcher1
Sticky Note







johnpletcher1
Sticky Note
The court is confused about which event created an easement . The one at issue is that created between the US and the patentee in the patent. Instead, the court continues to pursue the 1914 Acr, in which the US created permission for itsef to cross its own property. if an easment it is illogical to presume the 1914 to be exclusive. Otherwise the US is empowering the rr to eject the US.

johnpletcher1
Sticky Note

johnpletcher1
Sticky Note
Horse shit. There are several places in Brandt that describe the 19875 Act in a way that perfectly matches a non-exclusive easement.



johnpletcher1
Sticky Note
While sovereign grantor principle might apply to the reservation in the easement, it has no application to the language of the 1914 Act itself. There the US is dealing with itself. One cannot devine exclusivity in the patent reservtion by reference to the 1914 Act based on the sovereign grantor principle. Also, the use of tht is oposite of the position taken bythe state in 1982 in the IBLA case. Happy they were to minimize the interest in the federal easement on state selected land.

johnpletcher1
Sticky Note
All of this depends on the language of the creating document. I dont see "exclusive" in thither the patent reservation that created the easement or in the 1914 Act that created no easement at all.

johnpletcher1
Sticky Note
Not a bad statement of easement law. Eg the Godspeed case in which the court says to look to the four corners of the doc to start, then the conduct of the parties, then to rules of construction. The analysis ends in the case of the patent reservation with the reservation not mentioning "exclusive". See Garrettv Odowd 2008 Wis case: To create exclusion takes specific language and is not assumed.

johnpletcher1
Sticky Note
The does an apples and oranges swap here.  Additionally the 1914 Act does not create a legal relationship between the US and Sperstad. only the patent does.



johnpletcher1
Sticky Note
Here the court finds and exercises legislative authority.  No authority for this proposition. The common law easement described in Brandt does the same: As with all easement holders, if owner otr third party interferes there is an injunction. EU excludes the owner and others and more significantly ejects the courts from the process.

johnpletcher1
Sticky Note
It splits homesteads, cutting off parts.
Pakistan comes to mind.



johnpletcher1
Sticky Note
The very theme of the 10th Cir cases that brandt rejects and which ios contrary to the Brandt description of the 1875 easement. Like the 10th cir the 9th does not like Brandt.

johnpletcher1
Sticky Note
It does as to pre-1875 Act rrs

johnpletcher1
Sticky Note
If an eu easement is necessary the ARRC has eminent domain AS 42.40.385. Never been used.

johnpletcher1
Sticky Note

johnpletcher1
Sticky Note
And the nsame is repeated in sect A II of the decision. "This dispute turns on the nature of the interest the United States conveyed to the LHP&P in 1908 pursuant to the 1875 Act." 



johnpletcher1
Sticky Note
Which is it here... repeated failure or unmerited enrichment? Either way what does this analysis have to do with the reservation in the patent for "railroad. telegraph and telephone"?

johnpletcher1
Sticky Note
And so, having screwed up in pre-1875 easements ingranting more than easemement, Congress returns to pre 1875 thinking in 1914 in allowing itself to cross its own property? Congress is stupid but there are limits.



johnpletcher1
Sticky Note
A dizzying history lesson...

johnpletcher1
Sticky Note
The legal relationship at issue is not that between the Dept of the Interior and the Dept of War as in 1914 but the relationship created in 1952 between Sperstad and the US in the patent. WWI was over. WWII was over. And importantly all of the stategic reasons for the ARRR was over by 1982 when the railroad was transferred!!!!!!!!! Which is exactly why Reagan wanted to get rid of it. A money loser.

johnpletcher1
Sticky Note
Having found the EU easement as being originally created in the 1914 easement where no actual easement could have been created ( so we can apply the perverse history) the court switches to applying cannon of sovereign grant to the patent reservation. 

johnpletcher1
Sticky Note
Money loser, no longer necessary to open country since the Homestead Act was repealed decades before in ANILCA and there was no perceived national strategic interest in it.



johnpletcher1
Pencil



johnpletcher1
Sticky Note
No! The holding dealt with reversion, but to get there the court had to determine the "nature" of the easement. Sect A  of the Brandt decision says so at the end. "This case requires us to define the nature of the interest granted by the 1875 Act" And it did just that: it is an ordinary easement.



johnpletcher1
Sticky Note
The 9th Cir has apparentluy lost all institutional knowledge about the operation of ANCSA. 



johnpletcher1
Sticky Note
Nothing comes to 1205 but through 1203 (b)(1)(c). This does not include any patent since there are no unresolved issues there. Properties that have no unresolved issues pass under (b)1)(B). More specifically as to the reservation of 975d the interim conveu=yances and patent transfer this under 1203(c)(1). Without change: 1212(b).

johnpletcher1
Sticky Note
the interest in the easement cannot be conveyed more than once in ARTA. It is clearly transferred in 1203(c)(1). The fact that there is a possible second conveyance in 1205(b)(4)(B) means that one of these transfers something other than the original 975d reservtion. This means that (b)(4)(B) has another purpose. And it does. 
for I/C s issued in native selections there is required a determination of the Sec of the Interior of the smallest practicable tract for retention of  a federal facility within the selected area. (b )(4)(B) substitutes for the ordinarry process of 43 CFR 2650-55, especially 55.






